







































THE LAW REPORTER. 





AUGUST, 1842. 


TRIAL OF WILLIAM L. STONE, FOR LIBEL. 


Tuts case, which occurred some weeks ago in the city of New York, 
probably has not so far passed out of the minds of our readers as to 
render a short account of it uninteresting. We read the report of the 
trial as it came out, day by day, in the New York papers, and more 
particularly in the Commercial Advertiser — the paper prosecuted, 
which had a very full account of the proceedings — and we made up 
our mind at the time, that few cases were presenting, or could pre- 
sent, such a life-like picture of men and events in that great centre of 
civilization and confusion, as this. Mr. Stone calls it the greatest 
libel case which has occurred in the state of New York, since C ress- 
well’s trial in‘ 1804, when Alexander Hamilton made such a celebra- 
ted argument for the rights of the press. And perhaps he does not 
over-estimate its importance ; though his personal connection with it 
would be very apt to mislead his judgment. ‘This, however, is say- 
ing a great deal for such a state as New York, which has undoubted- 
ly had more famous libel-suits than any other in the Union; and 
which now shows, in its judicial records, memorials of many such 
cases as Beardsley v. Maynard, Root v. King, Thurlow Weed’s 
libels, Delavan’s libels, and last, not least, those in which Mr. Cooper 
has made so conspicuous a figure. ‘Thus far, the present trial has 
produced no law for the profession, but its facts furnish rich materials 
for comment on the rights of the press, and the character of public 


justice in the turbid currents of New York life. 


Before quoting the alleged libel, we will hastily bring together some 
of the facts connected with its public ation, which will serve to explain 
its meaning and bearing. Some time last winter, James G. Bennett, 
the editor of the New York Herald, was indicted and convicted for 
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two libels on the Court of Sessions of New York city, and sentenced 
to pay a fine of $350. The libels were of a tenor tending to throw 
the greatest contempt upon the officers and proceedings of that court, 
and to make their administration of criminal justice a laughing-stock, 
and a subject for general derision. ‘They were not mere single sepa- 
rate attacks for the first time upon the court, but they had been pre- 
ceded by a long series of abusive and contemptuous articles, such as 
finally to compel the court to take some notice of them in self de- 
fence. Accordingly Judges Noah and Lynch had brought the sub- 
ject before the grand jury of their own court, and they had found the 
bills upon which Bennett was put upon his trial and convicted. 
Public expectation of course was a good deal excited to know what 
sentence Bennett would get before Judge Kent, to whose jurisdiction 
the case had been transferred. When the punishment came to be 
announced, to the surprise of every one, Judge Kent stated that 
his own judgment had been overruled by his colleagues, (two alder- 
men, who, from some foolish usage, are made his associates on the 
bench,) and that the sentence would only be, as above stated, to 
pay a fine of &350. When this was announced, Bennett coolly 
drew his check for the amount, and left the court with the air of a man 
well satisfied to pay his reckoning for his entertainment. 

It may be presumed, that this was no agreeable result to those who 
had been long watching the issue of the prosecution, in hopes of see- 
ing Bennett receive what they considered meet justice for a few of 
his many offences. Mr. Stone, it seems, was one of this number: 
for as soon as the trial was over, he calls on Judge Noah to explain 
the why and wherefore of this mitigation of punishment, or rather fail- 
ure of justice, as he considered it. Having obtained the explanation, 
and made sufficient inquiry into its correctness, as he thought, he pens 
or dictates the following article. 


THE PLOT DISCLOSED. 


The recent award of judgment upon a convicted libeller was so extraordinary, 
so directly in conflict with public expectation and the demands of justice, and 
the manner of its promulgation was so peculiar and aside from the ordinary 
course of criminal adjudication, that suspicion of extraordinary and improper 
means to effect it was universally awakened. Measures have therefore been 
taken to ascertain the facts in'connexion with this shameful proceeding, and we 
proceed to lay the result before our readers ; a result at which the public gener- 
ally, or at least all the better portion ‘of it, will be equally astonished and indig- 
nant. 

As we are advised, there have been personal and political influences brought 
to bear upon this matter. The defendant’s counsel, a warm opponent of the 
Whig party, contrived to give the affair a political aspect, and he found ready 
coadjutors in several of his political associates, whose position enabled them to 
render assistance in the plot. The eminent services rendered by the Herald in 
its continued and malignant attacks, not only upon the Whig party but upon 
the interests of the country, and in its unwearied endeavors to disturb and throw 
into confusion the elements of society, were deemed worthy of reward ; aud 
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especially was it thought both just and expedient to screen an ally so faithful 
and effective from the legal retribution to which he had rendered himself sub- 
ject. From the first, therefore, it was determined that he should be acquitted, 
if possible, and, in the event of conviction, that his punishment should be merely 
nominal. Now to the way in which this foregone conclusion was arrived at. 

The first step was a powerful appeal to the good nature and placable disposi- 
tion of Judge Noah — which perhaps was unobjectionable enough so far as the 
suggestors of the appeal were concerned, but to which many persons lent them- 
selves who ought to have pursued a very different course. The next was an 
arrangement to secure the presence upon the bench of two Tammany aldermen, 
and those two having 2 personal as well as a partisan interest in the escape of 
the convict from merited punishment. 

But here arose a difficulty. On consulting the roster it was found that alder- 
men Purdy and Benson were in turn — the latter Whig, the former of the other 
party. In this dilemma resort was had, as we are assured, to a political friend, 
Mr. Hallett, the clerk of the supreme court, who readily undertook the business. 
He took occasion to ask Judge Kent what aldermen he would prefer for the 
coming term of the Oyer and Terminer, and was answered by the judge that he 
had no preference, but, a3 there were several important cases on the calendar, 
he should like one of the aldermen at least to be a lawyer. This was unfortu- 
uate, for aldermen Benson, Kimball and Woodhull were the only lawyers in the 
board. Alderman Benson had been notified to serve ; but it was known that no 
improper influence in behalf of the defendant could reach him, and it was re- 
solved that he must be got rid of. 

Mr. Hallett therefore told Judge Kent that alderman Lee — of the same polit- 
ical faith with alderman Purdy — was desirous to serve this term, for which 
some plausible reason was assigned, and the judge, not knowing the object, 
assented tothe change. Mr. Hallett then wrote to the clerk of the sessions that 
Judge Kent desired to have alderman Lee upon the bench— and thus the 
arrangement so far was effected. Aldermen Purdy and Lee, two of the warm- 
est Tammany partisans in the board, were assigned for the term, and so the 
light sentence, in case of conviction, was provided for. 

Well: An acquittal was hoped for and expected; the panel was exhausted in 
finding a jury, and a talesman was called and sworn; and it so happened, as we 
are advised, and believe, that this talesinan, immediately after entering the jury 
room with the cause, declared that he would “‘ eat his boots” before he would 
join inta verdict of guilty. But fortunately it also happened that the other 
eleven were as resolute and as confident of their digestive powers as he, anda 
verdict of guilty was rendered. The rest we all know. Judge Kent, who 
wished to award a fitting punishment, was overruled by his two associates, as 
intended, and a paltry fine was imposed upon the libeller. 

We have said that personal as well as political influences were exerted to 
bring about this result. What they were it is not difficult to conjecture. Alder- 
man Purdy has a longing desire to be mayor of New York — and Bennett has 
promised that he shall be. Alderman Lee has a shrinking dread of any newspaper 
allusion to certain quantities of lead furnished to the corporation at prices above the 
market value, by a certain firm of Bunting & Co., of which one Mr. Lee is said to 
be the principal pariner ; and the silence of the Herald on this sore topic was worth 
purchasing. 

The result affords a valuable lesson. When the act of 1840 was passed, for 
the reorganization of the court of sessions, many persons were of opinion that 
the aldermen should not have been excluded from the bench of that court; but 
this trial and sentence of Bennett conclusively show that there is danger to the 
community in allowing politicians by profession to control, as in this instance 
they have done, the criminal jurisprudence of the city ; and if the law should be 
repealed, we hope that all honest men of all parties will unite for the adoption 
of some means which shall place our criminal courts beyond the baneful influ- 
ence of party, by confining the aldermen to the legislative duties which devolve 
upon them by the charter. 
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It turned out, in fact, that some of the statements contained in the 
alleged libel above quoted, were untrue, though circumstances strongly 
Ww arranted Mr. Stone’s, or rather Judge Noah’s, inferences in revard 
to the matter. Accordingly, within a day or two, Mr. Stone pub- 
lished a recantation so far as Mr. Hallett and aldermen Purdy were 
concerned, which was sufficiently satisfactory to them, but took back 
nothing about alderman Lee. We know not how the plot took shape 
or was nursed into being thereupon; but after a month’s interval 
came out the present indictment against the editor of the Commercial, 
charging him with endeavoring, Ist, to bring the court (of oyer and 
terminer) into scandal and holding it up to ridicule and detestation: 
2d, with insinuating and causing it to be believed, that aldermen 
Purdy and Lee were corrupt judges, and that the rights of the people 
had been subverted and tampered with: 3d, for holding up aldermen 
Purdy and Lee in their judicial character to public ridicule and con- 
tempt. But what was most remarkable about the indictment, was, 
that just the passage which we have italicised, about the lead, and 
Bunting & Co., relating to alderman Lee particularly, and most libel- 
lous if false, was altogether left out. 

The cause came on before Judge Kent, sitting as on the former 
occasion, with two assistant aldermen, and was managed by Mr. 
Whiting, district attorney, for the government, and by Messrs, 
Ketchum and Graham for the defendant. Of Mr. Whiting’s effort 
we can hardly judge, as the Commercial furnishes no report of his 
closing argument. We have no doubt, however, that it was able — 
very able as a whole. Perhaps there was a little too much bitter- 
ness' about it: but for that matter there was more on the part of Mr. 
Graham than we are pleased to see at a cultivated and gentlemanly 
bar. Of Messrs. Ketchum and Graham’s defence; their client says 
“it was marked by consummate eloquence and profound legal abil- 
ity: ’’ and we should not venture to call this too partial praise on the 
strength of the evidence before us. ‘The jury were unable to agree 
standing ten for acquittal and two for conviction. 

The defence set up for Mr. Stone, was, that the facts contained in 
the libel were true — at least substantially true — and the motives of 
publication good and justifiable. ‘The extent of the proof on this side 
is well summed up in the following statement of facts, which Mr. 
Ketchum submitted to the jury, as the equivalent of the libel. He 
made the supposition that it had been published instead of the libel, 
in the manner following: 





! It seems that some of the New York bar, (no doubt the waggish juniors,) have 
given Mr. Whiting the soubriquet of “ Little Bitters,” for his zeal in behalf of th 
government in criminal matters. Vide Mr. Ketchum’s opening argument. 
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BENNETT'S SENTENCE. 


FACTS FOR THE PEOPLE. 


James Gordon Bennett, editor of the New York Herald, was found guilty, as 
our readers know, on two indictments for libels on the court of sessions — hibels 
calculated to bring two of the judges of that court, in their official capacity, into 
contempt with the people. In deciding upon the punishment of Bennett, the 
two associate judges, aldermen Purdy and Lee, disagreed with the circuit judge, 
and they imposed a tine of only $350 — the circuit judge thought the offence de- 
served imprisonment. We must say the result has surprised us. 

We have ascertained that, at the September term of the court, the counsel for 
Bennett — John A. Morrell, Esq. —on an affidavit that his client had a good 
and substantial defence on the merits, and that he was not ready for trial, gota 
postponement of the trials upon the two indictments, till the present December 
term. At the September term, the associate judges were aldermen Woodhull 
and Leonard. In the interim, Bennett's counsel, who is a thorough Tammany 
man, made strenuous efforts to get nolle prosequis entered upon the indictments, 
ind thus have his client escape a trial. In pursuance of this design, he made 
personal application to Judges Noah and Lynch, of the court of sessions, and 
warmly solicited them to consent to let Bennett off. He wrote Judge Noah, 
then at Washington, a letter, of which the following is a copy : - 


“ PHILADELPHIA, Ist February, 1842. 

“ Dear Sir, — I have just arrived at Philadelphia, and 1 am minister plenipoten- 
tiary to you from J. G. Bennett. He says he is willing ¢o do all he can for you 
— make such explanations as may be deemed necessary — and every thing else. 
I was coming on to you, but I was detained as a witness in Philadelphia — and 
therefore cannot £0 into detail. Will you write a letter to Benne tt, or to Lynch 
and Whiting, asking for a nol. pros., it is Kent’s disposition to settle them. I 
wish you would by return mail. The cause is set down for Monday next. I 
wish you would let me know when you are coming in town. 

“Yours, &c. J. A. Morritu. 
“ Hlon. Mordecai M. Noah, Washington.”’ 

When the causes were called on, Judge Noah did signify to the court his wil- 
lingness to have nolle prosequis entered, but the causes were tried. No defence 
whatever was made by the defendant’s counsel, who was present. A very short 
time was occupied by the district attorney, and court, before the causes went io 
the jury, who found verdicts of guilty. ‘ 

[t further appears that there was something quite out of the usual course, in 
the formation of the court, as will appear by the following correspondence be- 
tween William P. Hallett, clerk of the supreme court, and Mr. Vandervoort, 
clerk of the oyer and terminer. 


“(Private.) My Dear Sir, — Alderman Lee would like to be on the court of 
oyer and terminer for the fourth Monday of this month. Will you be so good 
as to put his name down, and notify him ? 

“ Yours truly, W. P. Havcett. 
“ H. Vandervoort, Esq.’? 
To this letter, Mr. Vandervoort returned the following reply : 


“ DeceMBER 18, 1841. 

“Dear Sir, — Judge Kent has requested me to summon one of the aldermen 
who is a member of the bar, together with alderman Purdy of the tenth ward. 
[hat being his wish, 1 have already notified alderman Purdy, and must select 
the other to form the court from the only three members of the board who are 
counsellors at law, viz.: Aldermen Woodhull, Benson and Kimball. Had the 
judge not expressed a wish in this matter, I should have been much pleased to 
oblige alderman Lee. 


e “ Yours truly, H. VANDERVOORT. 
“W. P. Hallett, Esq.” : 
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Thereupon Mr. Hallett rejoined — 
“ Dear Sir, —I have just seen Judge Kent, and he desires that you will notify 


alderman Lee. Truly your obd’t servant, 
“ Dec. 18th. W. P. Hatterr. 


* TH. Vandervoort, Esq.’’ 


When the court met in December, three associate judges, aldermen Benson, 
Purdy and Lee appeared, but two only being required, alderman Benson retired: 
neither of the other aldermen manifested any disposition to do so. 

[t is.well known that alderman Woodhull, who presided at the September 
term of the court, is a Whig, and that aldermen Purdy and Lee are Tammany 
men. These latter, it may be added, are, and always have been, warmly op- 
posed to the present organization of the court of sessions. Bennett has entirely 
agreed with these aldermen in his opposition to this court, and often attacked it 


in his paper. 
We make no comments upon these facts, but certify to their entire accuracy. 


This statement, it will be observed, omits all allusion to the lead 
contract, and Bunting & Co. The counsel for the defendant, how- 
ever, were by no means disposed to let that part of the original publi- 
cation pass by unnoticed and unchallenged. On the contrary, they 
demanded why it was not included in the indictment. ‘They boldly 
asserted its truth in every particular, and with all possible eagerness 
sought permission from the court to go into proof of the fact, though 
not made a part of the complaint. And when Judge Kent ruled it 
out, as of course he must do, they staked their defence with the } jury 
mainly on alderman Lee’s personal motive in the prosecution, and on 
the absence of any other malice legal or actual, on the defendant's 
part, than what was contained in this charge against him. 


Still, omitting this paragraph, there remained enough on the face of 


the publication to make it technically a libel, and to put the defend- 
ant upon his proof. Se at least the defendant’s counsel virtually ad- 
mitted, when on Mr. Whiting’s offering the publication as and for a 
libel, and there resting his case, they took up the laboring oar to prove 
its truth, &c. By and by, to be sure, they denied that it was such a 
libel as to raise the presumption of malice on their client’s part, but 
they did not choose, as a question of law, to stand upon the excep- 
tion, in the first instance, that the government were bound to prove 
express malice before they were called upon for a defence. No doubt 
they acted discreetly in this respect ; for besides taking their chance 
with the jury on the question of fact, they also secured their judg- 
ment upon the question of law, before going to the court, where we 
are not so sure that they would have been able to make out, that this 
was a privileged publication. 

As a defence before the jury, then, Mr. Stone must make out the 
truth of his publication and negative malice express or implied, or 
falling short of the exact truth, the jury must be satisfied, as a ques- 
tion of law, that further proof of malice was necessary on the part ol 
the government than what was implied in the bare article published. 
Now, the attentive reader will have observed, that the abstract of the 
proof, as Mr. Ketchum has stated falls considerably below the 
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charges in the libel. Suspicious circumstances are shown, so suspi- 
cious as to lead to the presumption of a plot, but not to implicate the 
Tammany party generally, and show a political codperation all through 
between Messrs. Morrill, Whiting, Hallett and alderman Lee, for the 
purpose of screening Bennett. And yet, if Mr. Stone were deceived, 
and there was really no plot or combination, we know not who would 
not have been likely to be misled under the same circumstances. 
There was Judge Noah in the first place, (Mr. Stone’s informant,) so 
confident of management being used to screen Bennett, that he avows 
on the stand, that his motive in requesting the district attorney to en- 
ter a nolle prosequi, was to save himself the mortification of having it 
thrust at him, “* you see Bennett can libel your court and you can’t 
convict him.” There was Mr. Whiting in the next place, (we now 
are travelling a little beyond Mr. Ketchum’s abstract of facts and 
gleaning from the evidence at large) usually zealous and even acri- 
monious in all such kind of cases, now so unconcerned about the 
prosecution that he laughs when he comes to read Bennett’s libel to 
the jury, and sits down without saying a word more to obtain his con- 
viction. ‘There was Mr. Hallett, clerk of the supreme court, doing a 
thing he had never done before for twelve years since he had been in 
office, interfering, and that in a very suspicious way, to get a political 
brother upon the bench, assigning as his excuse, that he wanted alder- 
man Lee to sit, in order that he might judge for himself how necessary 
a carpet and some other conveniences were, in the court room, when, 
in fact, he knew, that it had recently been fitted up with nearly every 
thing that could be desired. ‘There was alderman Lee ready to take 
his place on the bench when the court opened, though alderman Ben- 
son had first been summoned and now appeared willing to do his duty 
as an associate. And, finally, there was Mr. Cow drey, corporation 
attorney, (not mentioned in the abstract,) writing out an opinion for 
the two aldermen, in which they were to give their reasons for over- 
ruling Judge Kent in the matter of punishment. Putting these things 
together, and bearing in mind that all the parties apparently interested 
in behalf of Bennett, from Mr. Morrell the counsel, down to alderman 
Lee, the judge who was to sentence, were of the Tammany Hall 
school, we do not well see what other inference remained to Mr. 
Stone than to explain the strange order of proceedings in the mode he 
did. 

Sull, as before remarked, the proof did not show a political combi- 
nation on Bennett’s account. On the contrary Mr. Hallett’s testi- 
mony expressly negatived the idea even of private arrangement so far 
as he himself was concerned. ‘Then it only remained for the defend- 
ant’s counsel to explain the words —‘“‘ From the first, therefore, it 
was determined that he (Bennett) should be acquitted, if possible, and 
in the event of conviction, that his punishment should be made merely 
nominal,” as applying to the strenuous efforts of Bennett’s counsel 
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and friends in his behalf, and exculpating Mr. Hallett, alderman Lee, 
&c., any farther than as innocent agents in the hands of some design- 
ing principal. They argued that Morrill and Bennett’s friends “ had 
determined from the first’ that he ‘should not be convicted,” and 
that the words of the publication need not necessarily intend that the 
two aldermen and Mr. Hallett, &c., were informed that a_ politica! 
motive was at the bottom, or that they should be even privy at all to 
the movements in Bennett’s behalf. It was sufficient, they said, if 
aldermen Lee and Purdy had actually leaned in favor of the defend- 
ant from any opposition to the court of sessions, or because the on 
desired the silence of the Herald in regard to lead, and Bunting & 
Co., and the other had an ambition to be mayor of New York, Xc. 
But this was leaving the case in a critical position for the defendant 
if, after all, the publication had sufficient implied malice in it to require 
more than proof of probable cause on his part, which alone Mr. Stonc 
had been able to produce. 

The turning point, therefore, was the question of law whether th 
occasion and mode ond manner of publication, threw around Mr. 
Stone the privilege of a representative in a public assembly, or a pe- 
titioner to the executive, and, in general, constituted his communica- 
tion one of that class which, though seemingly libellous, is yet so jus- 
tified by its object, that actual and moral malice must first be shown 
before it can be held criminal. 

The case was not in fact so narrowed down by the pleadings or 
argument of counsel, or the judge’s charge ; but such it seems to us, 
who are inquiring how we should have voted if we had been on the 
jury, was really the issue dependent upon the verdict. Of course tli 
defendant’s counsel wished to escape this cornering (so to speak) a 
much as possible, and to lay the case broad-cast before the jury. And 
the judge, on the other hand, may have felt some little sense of im- 
propriety in a asking the jury their opinion on a naked qu 
tion of law, or, supposing that it was the intention of the statute, whic h 
explicitly constitutes the jury judges both of law and fact in libel, to 
have the case left to them as broadly and informally as possible, hi 
might, on this ground, have abstained from putting it upon a strict 
technical basis. 

But whatever was the motive for trying the case in the manner it 
was tried, it seems to us, that, on the proof, there was but a simp 
question to be settled, whether the publication was privileged or was 
a libel. And on this point the defendant’s counsel cited three or four 
strong decisions, which, if in point, were conclusive in his favor. 
Commonwealth v. Clapp, (4 Mass. R. 169), was a case which de- 
cided that a member of a legislature might say or write any thing in 
his capacity as legislator and it should not be presumed to be mali- 
cious. ‘horn v. Blanchard, (5 John. 530), contained a dictum of 
decision in as strong terms as follows. ‘‘ There is a certain class of 
cases wherein no prosecution will lie, when the matter contained in it 
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is false and scandalous, as in petitions, &c. ‘The policy of the law 
here steps in and contests the individual right of redress. The free- 
dom of speech — the right of exposing malversation in public men 
and public institutions to the proper authority, the importance of pun- 
ishing offences, and the danger of silencing inquiry and of affording 
impunity to guilt, have all combined to shut the doors against prose- 
cution for libels in cases of that or an analogous nature.” Howard 

Thompson, (21 Wend. 319), was an action for libel for addressing 
a letter to the secretary of the treasury, Mr. Woodbury, complaining 
of an officer in the custom-house for embezzling or peculating from 
the public funds: and it was held, that proof of express malice was 
necessary on the part of the plaintiff, or that probable cause would 
exculpate the defendant. 

Some other cases were also cited by Messrs. Ketchum and Graham ; 
but these were the strongest and most relied upon. Now the right of 
a member of the legislature, or of a person addressing an executive 


si 
officer on the subject of public abuses, may well be distinguished from 
a newspaper publication to the whole world, intended to bear upon a 
man not a candidate for public office, and who must be re spected 1 
his capacity as a judge, or else we all standing as well public as 
p wivate. As for the dictum of Senator Clinton in Thorn v. Blanchard, 
it unquestionably exceeds any judicial declaration elsewhere to be 
found; and in our own mind we have little doubt of its incorrectness 
and untenability. Judge Kent, on the \ vbale. as near as we can 
gather his opinion, leaned against the defendant on the point of law. 
He instructed the jury, that the case of Commonwealth v. Clapp was 
not applicable ; and the counsel for the defendant forthwith excepted. 
On the whole, we are inclined to think the learned judge hardly 
allowed himself to go so far into the legal merits of the case as might 
well have been permitted — at Jeast, he did not go so far as we should 
have wished had we been one of the jury and been seeking to make 
up our mind upon the verdict. ‘The report has the substance of his 
charge in the following words 

“If the facts charged in this pub an are not true, and if proba- 
ble cause is not proved, then clearly the defendant is guilty of a libel. 
If the facts are true, then the question arises, is the inference cor- 


rectly drawn from those facts? Is it done fairly? Is it done with 
decency — with propriety — with candor and truth, and for cood mo- 
tives and for justifiable ends on the face of it? If so, in your judg- 


ment, then the defence is made out.” 

This certainly is sufficiently strong against the defendant; and if 
we understand it, implies that he should have shown both the truth 
and good motives. And how on this charge, if the j jury took the law 
from the court, they could avoid finding the defendant guil lty, we do 
not well see. But if feeling themselves at libe ty to go behind the 


judge’s opinion, they canvassed the whole matter and legislated as 


well as jury-ized, we are not prepared to deny that their finding or 
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non-finding was both tenable and proper. At least on the whole 


matter, as we think, we should have voted with the majority, had we 


undertaken to settle the thing on first principles. But at the same 
time, had it been a civil suit, we should have had as little hesitation 
in finding the other way. ‘That Mr. Stone was guilty of a libel in 
the usual acceptation we have litde doubt. But that it was expe- 
dient to punish him criminally on the whole merits is quite another 
question. We think the injury he did was not to the public — (afier 
showing, as he did, such good grounds for his belief in his statement,) 
but it was a private question between him and Alderman Lee. ‘To 
him he was responsible for carelessness, or for risking a declaration 
which does not turn out to be true. And as a question of private 
right, it seems to us well, if not judiciously settled, that he who under- 
takes to say hard things of his neighbor must be prepared to prove 
their exact truth, or else stand on the technical ground of a libelle: 

so far as to begin to foot a bill for dainages. 

Withal, this trial of Mr.’ Stone’s, it must be conceded, was a very 
perplexing and difficult one. We cannot but think personal feeling 
and motives had a good deal to do with its inception, but we are not 
so sure that some valuable results will not be afforded by it to the 
public. Very certainly it shows the law to be a two-edged instru- 
ment, and that over the province of libel there hovers a dark cloud 
of mystery, which threatens uncertain dangers to those who dare to 
penetrate its borders. Would it have the effect to make the press 
more careful of private relations, and more guarded in personal criti- 
cisins, we should have no objection to seeing such a man as Mr. 
Stone called to account even by Bennett, (we mean Bennett of the 
New York Herald, for we have no further knowledge of the man,) o1 
the would-be-faithful reporter of a libeller’s punishment punished more 
severely than the libeller himself. 

Our limits forbid our adding many things in the way of an account 
of the trial, such as Judges Noah and Kent’s connection with it, — Mr. 
Whiting’s demeanor in regard to the Herald — Mr. Ketchum’s motion 
for an attachment for a contempt against that paper — the peculiar 
position in which Mr. Ketchuin was brought when explaining to the jury 
Judge Kent’s reason for assenting to the selection of Alderman Lee — 
the “peculiar position which Judge Kent himself occupied when ex- 
plaining to the jury his conduct on the former trial, and what the 
rights and privileges of a judge were in regard to publications by the 
press affecting himself, &c., — which might go in part to justify our pre- 
liminary remark, that the trial was an interesting one. But for fuller 
proof of this we must refer our readers to the trial itself, hoping it 
will not be considered by them matter extrinsic to this record. 

We cannot however close our sketch without expressing our cor- 
dial approbation and admiration of the dignified and impartial de- 
meanor which seems to have characterized the conduct of Judge 
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Kent all through this difficult and delicate proceeding. If we heartily 
assented to the strong language in which he denounced the licentious- 
ness of the press on Bennett’s trial, and which became the subject of 
comment on Stone’s, we can no less applaud the upright and even- 
handed firmness with which he dealt out what he thought was the 
measure of justice to a supporter of his own course, and to a well- 
intentioned though zealous advocate for good laws and good order. 


RECENT AMERICAN DECISIONS. 


Circuit Court of the United States, Massachusetts, June 11, 1842, 
at Boston. In Bankruptcy. 


Bankruptey : — construction of the proviso in the third section of the bankrupt act of 
the United States, in relation to the allowance by the assignee to the bankrupt. 


In THE MATTER oF Zipa WIu.IaAMs. 


Tuts case was certified into the circuit court of this district. The 
petition was as follows: “ Respectfully represents Ziba Williams, of 
Cambridge, in the county of Middlesex, and district aforesaid, who 
has been declared a bankrupt. ‘That the assignee of the estate of 
your petitioner claims to retain, out of the property specified in 
schedule B, annexed to his petition, the following articles of property, 
namely ; one clock; one set of silver tea spoons; one silver table 
spoon; one silver watch; one cow; all of the estimated value of 
thirty-three dollars. And also all the goods in the shop in Merrimac 
street, in Boston, occupied by your petitioner, including the shop 
furniture, estimated at $146,78. And that the allowance made to 
your petitioner, except wearing apparel, amounts only to the estimated 
value of $%74,75. And your petitioner excepts to the determination 
of the said assignee; and prays, that your honor will direct him to 
set apart to your petitioner the said clock, spoons, watch, cow ; and 
all of the said property in said shop,— inasmuch as the whole 
estimated value of all the property specified in said schedule b, 
(deducting therefrom the wearing apparel, and notes and accounts 
due,) amounts to less than the sum of $300.” 
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The district judge ordered the following question to be adjourned 
into the circuit court, to be there heard and determined, nameiy ; 
‘‘Whether all, or any, and which of the articles of property, which 
the assignee has refused to allow the said bankrupt, and to which 


refusal the said Williams has excepted, as set forth in the return of 


the assignee, and the petition of the said Williams, are such furniture, 
articles or necessaries, as the assignee may, in his discretion, allow to 
the bankrupt.” 

The case was submitted by P. W. Chandler for the bankrupt, no 
counsel appearing for the assignee. 


Srory J. The third section of the bankrupt act of 1841, ch. 9, 
vests in the assignee all the property, and rights of property of the 
bankrupt, except such as is therein excepted ; and the exception is 
contained in the following proviso ; ‘ Provided, however, that there 
shall be excepted from the operation of the provisions of this section 
the necessary household and kitchen furniture, and such other articles 
and necessaries of such bankrupt, as the said assignee shall designate 
and set apart, having reference in the amount to the family, condition, 
and circumstances of the bankrupt; but altogether not to exceed in 
value, in any case, the sum of three hundred dollars; and also the 
wearing apparel of such bankrupt, and that of his wife and children ; 
and the determination of the assignee in the matter shall, on exception 
taken, be subject to the final decision of the court.” In the present 
case the whole household and kitchen furniture of the bankrupt is 
estimated at 78,75, and the provisions and fuel at $9; and all the 
other property of the bankrupt, in his store, at $146,78. The 
assignee insists upon retaining from the bankrupt all the goods in his 
store, $146,78; and a cloek, a set of silver tea-spoons, one silver 
table spoon, one silver watch, and one cow, the value of all which is 
$33. ‘The bankrupt insists, that he ought to have all the furniture 
and other articles above named, and also all the goods in his store, 
($ 146,78.) inasmuch as the whole will not amount in value to the 
sum of $300. From the schedule it does not appear, that the 
bankrupt possesses any other property, except debts and securities of 
the nominal value of $1122,61 ; but in reality of little or no intrinsic 
value. 

No particular facts are alleged in the present petition, to establish, 
that the allowance actually made by the assignee is not reasonable 
and suitable, with reference to the family, condition, and circum- 
stances of the bankrupt. And, certainly, the court may well deem it 
to be reasonable and suitable, until the contrary is shown by some 
appropriate facts and proofs. ‘The ground of the petition seems to 
be, that, in all cases whatsoever, the bankrupt is entitled to have the 
sum of three hundred dollars allowed him under the proviso, if he has 
so much property, as assets, in the hands of the assignee. Now, if 
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this is the ground of the present application, | am clearly of opinion, 
that it is unmaintainable upon the words, as well as the true object 


and intent, of the proviso. ‘The words import a limitation upon the 
amount to be allowed to him. It is in no case to exceed the sum of 
2300; but it may be below that, and vary, according to the circum- 
stances ol particular cases, from a very small allowance up to the 
full sum, having reference in the amount to the family, condition, aad 
circumstances of the bankrupt. Suppose the bankrupt is a single 
man, without any family, it would surely be unreasonable to allow 
him as large a sum, as if he had a wife, or a wife and children. If 
he had five children, all whom were infants, and living with him, it 
might be reasonable to allow him a large sum, when it would be im- 
proper to do so, if they were all full grown, and capable of earning 
their own livelihood, and engaged in pursuits, which would enable 
them at once to do so. If the bankrupt were old and decrepid, or his 
family feeble and sickly, it might be entirely proper to make a liberal 
allowance, keeping in view his condition, when a far less allowance 
might suffice, where he and his fainily might at once engage again in 
lucrative pursuits. 

But this is not all. The language of the act does not justify an 
allowance, except for necessaries, namely, “ for necessary household 
and kitchen furniture, and other articles and necessaries.” Now, I 
am far from thinking, that a close, or severe, or strict interpretation is 
to be given to these words. I think, that they should be treated 
liberally, and to some extent in the same manner, as the common law 
treats the question of necessaries in relation to infants, as in a great 
measure to be regulated by their wants, their means, and their condi- 
tion. But, then, it should be remembered, that in the case of infants 
we are dealing with contracts and property, in which they have the 
deepest “ rest, and that they have the entire benefit thereof. But 
in cases of bankruptcy the creditors also have rights and interests, 
equally emitted to protection and aid. It seems scarcely just to them 
to press the allowance to any great extent, where the assets are 
small ; and especially where it will absorb the whole, or a very large 
portion thereof. The sum of three hundred dollars is the largest 
amount, which can be given in the most pressing and distressing cases, 
even where the assets are very large. It surely could not have been 
the intention of the statute to strike a dead level, and make the 
allowance the same in all cases. The very words of the clause forbid 
it; and the very object of it seems equally inconsistent with such a 
result. 

Besides; the language is, that “necessaries” are to be allowed : 
and although the words “ other articles ”’ precede that word; yet we 
must, upon the obvious principles of construction, limit the “ other 
articles” to such as are necessaries —ejusdem generis. Now, cer- 
tainly, a clock, or a silver watch, cannot justly be deemed necessaries 
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in cases of this sort. Silver spoons may, or may not, be necessaries 
according to circumstances. But here the assignee has left with the 
bankrupt, as a part of his allowance, a plated set of spoons; and 
there is nothing in the petition to show, that these are not amply 
suflicient for the purposes of the family. A cow, also, may or may 
not fall within the description of necessaries, according to circum- 
stances. If the party has a large family, it may be fit to make such 
an allowance. If he has none, it may be unfit, especially if he does 
not reside in the country. But here, again, there is nothing to assist 
the court in coming to a decision. No facts are stated to show, that 
in this particular case the allowance would be reasonable. 

I shall send a certificate to the district court upon the adjourned 
question, to the following effect — ‘That a clock and a silver watch are 
not such furniture, articles, or necessaries, as the assignee may, under 
the proviso of the third section of the Bankrupt Act of 1841, in his 
discretion, allow to the bankrupt. ‘That the silver spoons, and the 
cow may or may not be necessaries, within the meaning of the same 
proviso, according to circumstances. ‘That the assignee is not bound, 
as a matter of right, on the part of the bankrupt, or of duty on his 
own part, to include them in the allowance to the bankrupt. But 
he may in his discretion allow them, if, having reference to the family, 
condition, and circumstances of the bankrupt, they may reasonably 
be deemed to be necessaries. 


Ex parte James Martin AND OTHERS. 


The equity jurisdiction of the district courts of the United States, under the Bankrupt 
Act, is not confined to cases, originally arising and pending in the particular court, 
where the relief is sought. 

Where a creditor, living in Massachusetts, commenced suits in Massachusetts, New 
Hampshire and Kentucky, against a party proceeded against as a bankrupt in Penn- 
sylvania, which suits would deeply affect the property of the supposed bankrupt, if 
he should be declared a bankrupt; it was he/d, that an injunction ought to issue 
against the creditor, enjoining him from proceeding in any of the said suits. 


Tus was a case in bankruptcy, adjourned into the circuit court from 
the district court of Massachusetts, and arose on a petition from James 
Martin, Jacob M. Thomas, John ‘Thomas, and Samuel E. Stokes, 
merchants and partners, under the firm of Thomas and Martin; and 
William Stevens and William C. Claghorn, merchants and partners, 
under the firm of Stevens and Claghorn, of Philadelphia. The peti- 
tion set forth, that James B. Danforth, of Philadelphia, merchant, 
was indebted to the petitioners ina sum of money exceeding five 

hundred dollars, and was owing debts to the amount of not less than 
two thousand dollars ; that the petitioners, on the 26th day of May, 
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1842, filed in the district court of the United States, for the eastern 
district of Pennsylvania, their petition, praying that the said Danforth 
might be dec lared bankrupt, pursuant to ‘the act of coneress, and it 
was thereupon ordered, that the hearing upon said petition should be 
had before the said court, on the 24th day of June, current. ‘That 
Samuel S. Lewis, of Boston, had commenced against said Danforth 
divers suits before compete tribunals, namely, one in the state of 
Massachusetts, one in New Hampshire, one in Kentucky, and was 
pros secuting the same to final judg ment: in which said suits certain 
real and personal estate of the said Danforth had been attached. 
Wherefore the petitioners prayed, that the said Lewis might be en- 
joined from proceeding in said suits ; and for general relief. 

The district judge, upon the hearing, ordered the following question 
to be adjourned into the circuit court for a final determination, to wit : 

‘Whether, upon the facts set forth in the said petition, an injunction 
can and ought to be granted as prayed for ; or whether any, and what 
other relief, can, and oucht to a eranted to the pe titioners.”’ 

The cause was submitted by A. H. fiske for the petitioners. No 
counsel appeared on the pe a 


Srory J. This case is not unattended with doubt and difliculty ; 
but, on the whole, | have come to the conclusion, that it must be 
governed by the decision of this court in Ev parte Foster, (5 Law 
Re sporter, 55.) The ground of the doubt and difficulty is, whether 
the district — of the United States have, under the bankrupt act 
of 1841, ch. 9, any jurisdiction in equity, except in cases originally 
arising, and pe »nding in the particular court. ‘The language of the sixth 
section of the act is ; ‘‘ That the district court in every district shall 
have jurisdiction in all matters and proceedings in bankruptcy arising 
under the act,” the said jurisdiction to be exercised summarily, in the 
nature of summary proceedings in equity. ‘The act then goes on to 
enumerate certain specific cases and controversies, to what the juris- 
diction extends, (which I deem merely affirmative, and not restrictive 
of the preceding clause ;) and then it extends the jurisdiction * to all 
acts, matters and things to be done under, and in virtue of the bank- 
ruptcy, until the final distribution and settlement of the estate of the 
bankrupt, and the close of the proceedings in bankruptcy.” Now, 
this language is exceedingly broad and general ; and it is not in terms, 
or by fair implication, necessarily confined to cases of bankruptcy 
originally instituted,'and pending in the particular district court, where 
the relief is sought. On the contrary, it is not unnatural to presume, 
that as cases, originally instituted and pending i in one district, may apply 
to reach persons and property situate in other districts, and require 
auxiliary proceedings therein to perfect and accomplish the objects of 
the act, the intention of congress was, that the district courts in 
every district should be mutually auxiliary to each other for such pur- 


ao 


poses and proceedings. The language of the act is sufliciently com- 
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prehensive to cover such cases ; and I can perceive no solid ground 
of objection to such an interpretation of it. Here, is the case of a 
creditor, living in Massachusetts, and commencing suits in Massachu- 
setts, New Hampshire, and Kentucky, against the party, proceeded 
against as a bankrupt, who lives in Penns) lvania, which suits dee Ply 
affect the property of the supposed bankrupt, and, if he shall | 
declared a bankrupt, which also deeply affect the rights and interests 
of all the other creditors. If the bankrupt proceedings go on, and th 
party is declared a bankrupt, and an assignee is appointed, the same 
ry must arise, as in the case of Ee parte Foster, and the same 
ights would attach in favor of the assignee, and the bankrupt, and th 
creditors, as were held to attach in that case. If the dietaies court of 
Massachusetts has no jurisdiction to grant relief in the present case, it 
is clear, that no other court can grant it, at least no other court, sitting 
as a court of bankruptcy. No state court could entertain the suit ; 
for the act confers no powers or jurisdiction on any state court ; 
the district court for the district of Pennsylvania is bounded, as to its 
direct jurisdiction over persons and property, to such only as are within 
its territorial limits. It is possible, indeed, that the circuit court of 
the United States might possess equitable jurisdiction over the case in 
virtue of its general equity jurisdiction between citizens of different 
states, if the bankrupt should commence a suit here, or if the assignee 
should be a citizen a Pennsylvania, and should commence a suit here. 
But this would be a very circuitous remedy, if it be maintainable 
and would hardly meet the practical exigencies of cases, like the 
present. On the contrary, if, as has been suggested, we give a broad 
interpretation to the words, then the whole ob jects of the Bankrupt 
Act will be promptly and effectually obtained, through the mere 
instrumentality of the district courts in each district, acting, as it were, 
sub mutual vicissitudinis obte ntu, in aid of each other. 

Hor these reasons, I am of opinion, that the adjourned question, as 
to the right of the district court to issue an injunction in the present 
case ought to be answered in the aflirmative ; and that a certificat 
ought to be sent accordingly from this court to the district court, in th 
terms of the certificate in Ev parte Foster, mutatis mutandis. 

It may be proper to add, that the injunction ought to apply, as well 
to the suits in New Hampshire and Kentucky, as to that in Massachu- 
setts, since the creditor is resident in this district, and the injunction 
acts in personam. ‘The doctrine is now perfectly well settled i 
equity, that an injunction will lie against a party within the juris ie 
tion of the court to stay proceedings in any foreign courts.! 





' See 2 Story on Eq. Jurisp. § 899, § 900, and cases cited in the notes. 





Circui 


The ju l 
stance 
only | 


Where 
taxed 
of tri: 

Postage 


testim 


The de 
whate 


Case | 
facture 
court, | 
ants. 
trial ; 
Court | 
defend. 
for the 
A {| 
was no 
by De. 


for the 


Sro: 
as to t] 
the pl: 
attende 
living | 
Judicia 
such ci 
objectic 
with, ai 
taxed it 
ble. "J 
deposit 
may be 
party, \ 
cases, t 
on the ; 

VOL. 


U. S. Circuit Court, Massachusetts. 161 


Circuit Court of the United States, Massachusetts, May Term, 
1842, at Boston. 


Prouty AND oTHERS v. RuGGLes AND OTHERS. 


The judicial act of 1729, chapter 20, § 39, is not peremptory, that, under the circum- 


stances named therein, the depositions of witnesses shall be taken and used, but 
only that the may be taken and used 

Where witnesses actually testify atthe trial, their whole travel and attendance may be 
taxed in the costs, although the) J yon more than one hundred miles from the place 
of trial. 

Postages pail upon the transmission of commissions to the commissioners to take 
testimony, and upon the return thereof, may be included in the costs 


The decisions of state courts, upon mere points of practice, can have no authority 
whatever in the courts of the United States. 


Case for infringement of a patent for an improvement in the manu- 
facture of ploughs. ‘The cause was argued at a former term of the 
court, upon the general issue, and a verdict was found for the defend- 
ants. <A bill of exceptions was filed to the opinion of the court at the 
trial ; oY a writ of error was taken by the plaintiffs to the Supreme 
Court upon the exceptions, and the judem ent rendered in favor of the 
defendants: and at the last January term of the court the judgment 
for the defendants was aflirmed. (See 16 Peters’s R. 336.) 

A question upon the return of a mandate of the Supreme Court 
was now made as to the taxation of costs, which was shortly argued 

Dexter and Phillips for the defendants, and by Gray and Morton 


> . . 1 
for the original paamnuils, 


Story J. There does not appear to me to be any real difficulty 


as to the taxation of costs in this case. The first objection taken by 
the plait tills is, to taxing the costs of witnesses, who personally 

ittended at the trial, for their personal travel and attendance, they 
Salen more than one hundred miles from the place of trial. By the 


Judicial Act of 1789, ch. 20, § 30, their depositions might, under 
such circumstances, have been taken, and used at the trial. The 
objection is, that their personal attendance might have been dispensed 
with, and, therefore; that their travel and attendance ought not to be 
taxed in the costs. My opinion is, that the objection is not maintaina- 
ble. ‘The Act is not peremptory, that under such circumstances the 
depositions of the witnesses shall be taken and used, but only that they 
may be taken and used. It is, therefore, a mere option given to the 
party, who wishes to use the testimony of the witnesses. In many 
cases, the presence of the witnesses in person, and their oral testimony 
on the stand, may be indispensable to the true exposition of the merits 
VOL. V.—NO. IV. 21 
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of the case. No deposition would or could meet all the exigencies, 
which might arise from the varying character of the evidence, or the 
necessity of instant explanation of circumstances, not previously known 
or understood. The character of the case, too, may be so dependent 
upon scientific principles, or a minute description of mechanism, as 
to be almost impracticable to be presented toa jury, except by the 
aid of oral testimony, illustrating the principles or the mechanism. In 
no class of cases is this more forcibly felt than in the trial of cases, like 
the present, for infringement of patent rights. 

There is no pretence, in the present case, that the witnesses were 
brought here for purposes of oppression, or without necessity, for the 
purpose of swelling the costs of the litigation. In my judgment, 
therefore, there is no ground to say, that the full costs of the personal 
travel and attendance of the witnesses ought not to be allowed in the bill 
of costs. Unless my memory deceives me, the same question has been 
presented to this court in several instances before the present ; and it 
has uniformly received the same determination. ‘There are numerous 
cases in the English Reports, in which allowances have been made 
for the travel and attendance of witnesses, who have come from 
foreign countries for the purposes of the trial; and yet we all know, 
that, in such cases, through the instrumentality of a court of equity, 
(and now in many cases of a court of law) the testimony of such 
witnesses might be obtained upon a commission. Moor v. Adams, 
(5 M. and Selw. 156); Tremain v. Barrett, (6 Taunt. R. 88) ; 
Sturdy v. Andrews, (4 Taunt. R. 697) ; Cotton v. Witt, (4 Taunt. 
R. 55); and Lonergan v. Royal Exchange Assurance Company, 
(7 Bing. R. 725, 729.)! Indeed, since the statute of 1 William IV. 
ch. 22, giving authority to the courts of law to issue commissions to 
take the examinations of witnesses abroad, it is still a mere matter 
of discretion with the court, if the witnesses are actually brought 
from abroad, whether they will allow the expenses of the witnesses, 
or only the costs of a commission.* This seems to be putting the 
whole doctrine upon a sound and rational foundation ; and enables 
the courts at once to accomplish the purposes of justice, and to pre- 
vent the accumulation of unnecessary or extravagant expenses. 

The rule adopted by the Supreme Court of Massachusetts, in 
Melvin v. Whiting, (13 Pick. 184, 190,) is manifestly a new one, 
then promulgated for the first time.* It can have no authority what- 
soever here, as a mere matter of state practice, as the courts of the 
United States have complete authority to adopt such practice for 





1 See also 2 Tidd’s Pract. p. 814, 9th edit. 1828; Tidd’s New Pract. p. 494, edit. 
1837; Bridges v. Fisher, (1 Bing. New Cas. 510.) 

2 M'Alpine v. Powles, (1 Cromp. and Mees. 795.) Tidd’s New Pract. p. 494, edit. 
1837. 

3 White vy. Judd, (1 Metcalf’s R. 293,) affirms the same rule as to the travel and 
attendance of parties in suits. 
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themselves, as they deem most convenient and proper. I confess 
myself not satisfied, that the state rule, thus promulgated, is one, 
which has a very satisfactory foundation in principle, or public con- 
venience, or general justice. At all events, this court has long held 
and acted upon a different doctrine; and I can perceive no just rea- 
son for changing it. 1 am, therefore, of opinion, that the objection 
should be overruled. 

As to the allowance of postage paid upon the transmission of the 
commission to the commissioners, and upon the return thereof, after it 
was executed, as a part of the costs, | do not see, how that charge 
can well be distinguished from the other charges of executing the 
commission. It is a necessary part of the proceedings and expenses 
incurred thereby ; and, generally, the cheapest mode of obtaining the 
testimony. The case of Thorndike v. Buffington, cited by Mr. 
Phillips, in his Digest, (Costs, (g), pl. 7,) as having been decided in 
1826, in the state court, is, to be sure, directly in point against the 
allowance of the charge. But I do not find that case any where 
reported in the printed Reports; and no reasons are given for the 
decision ; so that we are left wholly to conjecture them. I cannot 
say, that there appears to me any solid ground for denying such an 
allowance. ‘I'he contrary rule may, for aught I know, be entirely in 
conformity to the settled practice of the state courts; and, if so, it 
ought not to be disturbed. But it can furnish no ground to regulate 
the practice of this court, unless so far as it seems adapted to the 
purposes of general convenience and justice. In either view, I con- 
fess myself not satisfied, that it ought to be adopted in this court. 


District Court of the United States, Vermont, June, 1842. In 
Bankruptcy. 


IN THE MATTER OF Epson Comstock. 


Under the bankrupt law, a judgment in an action arising ex delicto, and a judgment 
arising in an action ex contractu, are both debts which are provable against the es 
tate of the bankrupt. 

The court cannot release a bankrupt from arrest or imprisonment for a debt which is 
provable, but not proved against his estate, before the decree and certificate of dis 
charge. 

Thus, where a bankrupt, after a decree of bankruptcy, was arrested and committed to 
jail on an execution obtained previously to the decree, it was held, that the court 
had no authority to release him. 


After the bankrupt has obtained his certificate of discharge, whether the court can 
interfere in a summary way in his behalf, and relieve him from imprisonment on 
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the process of a state court,— Quere. [See the opinion of Story J. in the matter o 

Cheney, ante 19, and of Sprague, J. in the matter of Winthrop, ante 24.) 
THe petitioner applied to be discharged from impri onment on an 
execution issued on a judgment rendered against him by the supreme 
court of Vermont. He alleged that on the thirtieth of March last. 
after the recovery of the judgment, he filed his petition in due form to 
be declared a bankrupt, and on the twe nty-fourth of May was declared 
a bankrupt accordingly ; that on the fourth of April he was arrested 
and committed to jail on the execution, and was still held in custody. 
It appeared from a copy of the execution annexed to the petition, 
that the judgment was rendered in an action founded on tort, the 
cause of which was adjudged and certilied to have accrued frou t 
wilful and malicious act of the petitioner. 


1¢€ 


Prentiss J. The distinction which has been insisted upon in this 
case, between a judgment rendered in an action on tort, and a judg- 
ment rendered in an action on contract, is wholly unavailable as 
against this application. The right of the petitioner to be discharged 
from i imprisonme nt, if any such right exists, cannot be aflect d by any 
consideration of that nature. There is no distinction, under the bank 
rupt law, between a judgment in an action arising ex de Eicto and a 
judgment in an action arising ev contractu. ‘They are both debts 
within the meaning of the law, and both provable against the estate 
of the bankrupt. In this case, the judgment, though rendered an 
action founded on tort, was rendere j before the decree of bank ru} 
and was consequently a subsisting debt which might be prove d. 1 ke 
any other subsisting debt, under “the bankruptey, and like any such 
debt, whether proved or not, will be barred by the bankrupt’s certifi- 

cate a discharge. 

It is true, that by the law of this state, when a party is committed 
to jail on an execution issued upon a judgment rendered in an action 
founded on tort, and it is adjudged by the court, and certified upon 
the execution, that the cause of action arose from the wilful and ma- 
licious act or neglect of the party, he can be admitted neither to the 
liberties of the prison nor to the benefit of the poor debtor’s oath. 
This law has existed many years in the state, and has had, as has 
been justly said by counsel, a very beneficial tendency. It has, no 
doubt, proved a salutary restraint against the commission of malicious 
and mischievous trespasses. ‘The imprisonment to which it subjects 
evil disposed persons, destitute of the means of making compensation 
in damages, or concealing and withholding their means to do so, ope- 
rates as a punishment upon them, and is a great security against inju- 
ries to property, and other injuries of a personal nature, which do not 
amount to public offences, and cannot be treated and punished as 
such. I have always regarded the law as a very judicious one, and 
as not at all oppressive, since power is vested in the courts, after an 
lnprisonment suited to the aggravation of the case, on applicatio: 
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made for the purpose, to remove the disability and allow the party 
the privilege of the poor debtor’s oath. it ray be, lias been 
urged, that the efliciency of the law will be much 

benefits in a measure lost to the comn unity, iy it 

power of any party, after judgment against him for at { 

to disc harge himself from the judement by ivailing himself of the 
benefit of the bankrupt law. This, if true, might be a very prope 
argument to address to the national legislature, who bave full power 
over the bankrupt law, but can have no weight with a judicial tibu- 
nal, whose business it is to say, not what the law ought to be, but 


what it Is. 

Considering, then, a judgment recovered in an action on tort, as to 
the purposes of the bankrupt act, as not distinguishable from a judg- 
ment recovered in an action on contract, but both alike provable un- 

| 
der the act, the main questions are, whether the petitioner, upon the 


facts appearing in the case, is entitled to be discharged from custody, 


and whether it is competent for this court to order his discharge. 

The right of the petitioner to be discharged, rests upon a general 
right of exemption, claimed and assumed to accrue immediately upon 
the decree of bankruptcy, from arrest and imprisonment for all debts 
provable under the b: inkrupte) y. Itis certain that no such richt of 


exemption is expressly elven by the meat act, and it appears to 
me to be equally plain that none is impliedly given. ‘The provisi 
of the act, instead of implying, seem clearly to negative any such 


right, as against a creditor, like the one in the present case, who d 


oes 
not choose to come in and prove his debt. 

The act declares ‘that no creditor or other person, coming in and 
proving his debt or other claim, shall be allowed to maintain any suit 
at law or in equity therefor, but shall be deemed thereby to have 
waived all right of action and suit against such res and all 
proceedings already commenced, and all unsatisfied judgme nts already 
obtained thereon, shall be deemed to be surrendered there by. 

This provision evidently implies an option on the part of any creditor 
either to come in and prove his debt under the bankroptr y, or to pur- 


sue his remedy against the bankrupt at law. It clearly supposes a 
right in the creditor to take either course ; for instead of taking away 
the remedy at law as to all creditors who have the right to come in 


and prove their debts, it takes it away ouly as to sad creditors who 
actually come in and prove their debts. By the terms of the provi- 
sion, proof under the bankruptcy is a waiver and relinquishment of all 
right of action or execution against the bankrupt, and no suit or pro- 
ceeding whatever can be had against him either at law or in equity. 
The proof itself operates as a discontinuance of any suit pending, and 
is a surrender of any judgment recovered for the debt proved ; and if 
the bankrupt is in custody either on mesne process or execution, he 
will of course be entitled to be immediately discharzed from such 
custody. 
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The act, like the English bankrupt laws, allows the creditor to 
elect whether he will come in and prove his debt, or take his remedy 
at law. This right of election is an established doctrine of the courts 
of equity in England, and has been invariably recognized and acted 
upon by them. ‘They hold, that where a creditor comes in under the 
commission of bankruptcy and proves his debt, it is an election to take 
his remedy for the debt under the commission; and they will not 
allow him to imprison the bankrupt for not paying the debt, and if 
the bankrupt is imprisoned they will discharge him out of custody. 
On the other hand, where a creditor elects to proceed at law, they 
will not allow him to prove his debt under the commission. ‘Thus, if 
a creditor, after the issuing of the commission, takes the bankrupt in 
execution, apprised of the disposition of the effects, and knowing that 
there may be a certificate, he is deemed to have made his election, 
and will not be allowed to prove his debt, or if he proves it, the court 
will order the debt to be set aside and disallowed. The principle is, 
that the creditor may elect either to proceed at law, taking his chance 
of being ultimately defeated by a certificate, or come in and take his 
remedy under the bankruptcy. 

It has been argued that it would be unreasonable, after the bank- 
rupt has surrendered all his estate, and thereby divested himself of all 
his means, to pay his creditors, that any of them should be at liberty 
to arrest and hold him in prison. But it should be remembered, as 
has been once before observed, that the question is not, what the law 
ought to be, but what the law is. It should be remembered, also, 


that the bankruptcy in most cases, as in this, is the voluntary act of 


the bankrupt himself, without the concurrence, and, perhaps, against 
the will of his creditors; and that whether he has acted fairly, and 
surrendered all his property, is a question which the creditors, in rea- 
son and justice, have a right to make, and which the act allows them 
to make. The decree of bankruptcy decides nothing in regard to this 
question. It divests, to be sure, the bankrupt of his estate; and the 
creditors who prove their debts, and thereby waive all other remedy, 
will have the benefit, to the exclusion of all others, of so much at 
least as he discloses and surrenders; but he may, notwithstanding, 
never entitle hinself to a certificate of discharge, and may never 
obtain one. 

The act provides, that if the bankrupt shall be guilty of any fraud 
or wilful concealment of his property or rights of property, or shall 
have preferred any of his creditors contrary to the provisions of the 
act, or shall wilfully refuse or omit to comply with any orders or 
directions of the court; or shall admit a false or fictitious debt against 
his estate, or shall, after the passing of the act, have applied trust 
funds to his own use, or, being a merchant, banker, factor, broker, 


underwriter, or marine insurer, shall not have kept proper books of 


account, he shall not be entitled to any discharge or certificate. Any 
one of these things will prevent his getting a certificate ; and who 
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can say, in advance, that a certificate will not be refused him ? How, 
then, can any creditors, except such as elect to come in under the 
bankruptcy, and thereby preclude themselves, under the positive pro- 
vision of the act, from any other remedy, be prevented from pursuing, 
in the mean time, their ordinary remedy at law? 

But when a certificate is obtained, it is not absolutely conclusive 
in favor of the bankrupt. ‘The act declares, that the certificate, when 
duly granted, shall, in all courts of justice, be deemed a full and com- 
plete discharge of all debts, contracts, and other engagements of the 
bankrupt, which are provable under the act, and shall and may be 
pleaded as a full and complete bar to all suits brought in any court 
of judicature whatever ; and the same shall be conclusive evidence of 
itself in favor of the bankrupt, unless the same shall be impeached for 
some fraud or wilful concealment by him of bis property, or rights of 
property, contrary to the provisions of the act. ‘The certificate may 
be impeached, and its effect wholly avoided, by proof of fraud or 
wilful concealment of property by the bankrupt; and how can any 
court say, beforehand, that such proof will not be produced by the 
creditor, whenever the certificate is set up against him ? 

If the certificate only, and nothing short of it, will bar the remedy 
at law of a creditor, who does not come in and prove his debt, and 
even that may be impeached and avoided, it would seem to be very 
clear, that his right to proceed at law remains unimpaired and unaf- 
fected, until the validity of the certificate is tried and decided against 
him. — This right to proceed against the bankrupt by original writ or 
execution must carry along with it all the incidents legitimately be- 
longing to such process; and if by the state laws the person of the 
bankrupt may be arrested and imprisoned by virtue of such process, 
on what ground can any court interpose in his behalf, before a certifi- 
cate is granted, and discharge him out of custody either on mesne. or 
final process ? Except as against the property belonging to the bank- 
rupt at the time of the decree of bankruptcy, which by force of the 
decree alone, and without any reference to the event of a certificate 
being granted or refused, is ipso facto transferred from him and vested 
absolutely in the assignee, so that he has no longer any ttle to it, the 
creditor remains in the possession, and may avail himself of all the 
rights which the laws of the state give him; and neither this nor any 
other court, until a certificate of discharge, can release the bankrupt 
from arrest or imprisonment for a debt which is provable, but not 
proved, any more than they can release him from arrest or imprison- 
ment for any claim which is not provable. 

After a certificate is granted the bankrupt, the act provides no 
mode for his discharge from custody on mesne process or execution, 
nor does it give any express authority to this or any other court to 
discharge him. In this particular, the act differs not only from the 
English bankrupt laws, but from the former bankrupt Jaw of this coun- 
try. By the English laws, if the bankrupt was prosecuted for any 














168 Recent American Decisions. 


debt due before the bankruptcy, he might be discharged on common 
bail, and plead his certificate; if taken in execution, or detained j 
prison, on a judgment obtained before the allowance of his certificate, 


so that he had no opportunity to plead it, any one of the judges of 


the court, in which the judgment was obtained, might discharge him 
from custody. Under the former bankrupt law of this country, when 
the bankrupt was sued and arrested, he might appear and ple ad with- 
out bail, aa vive his certificate in evidence ; when taken in execu- 
tion, or detained in prison, on a judgment obtained before his certifi- 
cate was allowed, any one of the judges of the court in which the 
judgment was obtained, or any court, judge, or justice, within the dis- 
trict where the bankrupt was detained, having power to award or 
allow the writ of habeas corpus, might order his discharge. 

No such provision, nor indeed any provision whatever on the sub- 
ject, as I have said, is contained in the existing bankrupt act; and 
whether, after the bankrupt has obtained his certificate, this court can 
interfere in a summary way in his behalf, and relieve him from impris- 
onment on the process of a state court, as well against a creditor who 
has not proved as one that has proved his debt, or whether the bank- 
rupt must proceed by motion, audita querela, or bill in equity, as the 
case may require, in the state courts, it is not necessary, nor do | 
mean, now, to express any opinion. It may be well to observe, how- 
ever, that whatever may be necessary to the full and complete exer- 
cise of the jurisdiction conferred by the bankrupt act, this court has 
power to do or order to be done. Uf, therefore, in any stage of the 
proceedings in bankruptey, the personal presence of the b: nkrupt | iS 
necessary before the court or a commissioner, the court may undou! 
edly order him to be brou: wht up for the spec ial pr irpose for which ~ 
is wanted, to be remanded when the special purpose is answered. 


Supreme Judicial Court, Massachusetts, July, 1842, at Boston. 


Commonweatnu v. Hunt AND OTHERS. 


This was an indictment for a conspiracy among certain bootmakers, to keep up t 
price of wages, and came up on exceptions to the charge of the judge of the municipa 
court of Boston, where the defendants were convicted, at the October term, Iciv. 
(See 3 Law Reporter, 290, for a full report of the trial.) In the opinion of the court, 
which was now delivered by the chief justice, the general definition of the law of 
conspiracy, as laid down in the municipal court, was affirmed ; but the court were ol 
opinion that the present indictment could not be maintained, and judgment was ar- 
rested. 














































RULES OF PRACTICE FOR 


OF THE 


Rules for the Courts of Equity. 


THE COURTS OF 


UNITED STATES, PROMULGATED BY THE SUPREME COURT OF THE UNITED 


STATES, JANUARY TERM, 1842. 


PRELIMINARY REGULATIONS. 


I. 
The Circuit Courts, 


| bers, or on rule days at the clerk’s office, 


whether special or of course, shall be 
entered by the clerk in an order book, 


as Courts of to be kept at the clerk’s office on the 


Equity, shall be deemed always open for | day when they are made and directed 


the purpose of filing bills, answers and 


— which book shall be open at all office 


other pleadings, for issuing and return- | hours, to the free inspection of the par- 
ing mesne and final process and com-| ties in any suit in equity, and their so- 


missions, and for making and directing 
all interlocutory motions, orders, rules 
and other proceedings, preparatory to 
the hearing of all causes upon their 
merits. 


II. 

The clerk’s office shall be open, and 
the clerk shall be in attendance therein 
on the first Monday of every month, 
for the purpose of receiving, entering, 
entertaining and disposing of all mo- 
tions, rules, orders and other proceed- 
ings, which are grantable of course and 
applied for, or had by the parties, or 
their solicitors in all causes pending in 
equity, in pursuance of the rules hereby 
prescribed. 


IIT, 

Any judge of the Circuit Court, as 
well in vacation as in term, may at 
chambers, or on the rule days, at the 
clerk’s office, make and direct all such 


interlocutory orders, rules and other | 








proceedings, preparatory to the hearing | 


of all causes upon their merits, in the 
same manner and with the same eflect 
as the Circuit Court could make and 
direct the same in term, reasonable no- 
tice of the application therefor being 
first given to the adverse party, or his 
solicitor, to appear and show cause to 
the contrary at the next rule day there- 
after, unless some other time is assigned 
by the judge for the hearing. 


IV. 


licitors. And except in cases where 
personal or other notice is specially re- 
quired or directed, such entry in the 
order book shall be deemed sufficient 
notice to the parties and their solicitors, 
without further service thereof, of all 
orders, rules, acts, notices and other 
proceedings entered in such order book, 
touching any and all the matters in the 
suits, to and in which they are parties 
and solicitors. And notice to the solic- 
itors shall be deemed notice to the par- 
ties for whom they appear and whom 
they represent, in all cases where per- 
sonal notice on the parties is not other- 
wise specially required. Where the soli- 
citors for all the parties in a suit reside 
in or near the same town or city, the 
judges of ~the Circuit Court may, by 
rule, abridge the time for notice of 
rules, orders or other proceedings, not 
requiring personal service on the par- 
ties, in their discretion. 


v. 

All motions and applications in the 
clerk’s office for the issuing of mesne 
process and final process to enforce 
and execute decrees, for filing bills, an- 
swers, pleas, demurrers and other plead- 
ings; for making amendments to bills 
and answers; for taking bills pro con- 
fesso; for filing exceptions, and for 
other proceedings in the clerk’s office, 
which do not, by the rules hereinafter 
prescribed, require any allowance or 


‘order of the court, or of any judge 


| thereof, shall be deemed motions and 
All motions, rules, orders, and other | 
proceedings made and directed at cham- | 
VOL. V.—NO. IV. 22 


applications, grantable of course by the 
clerk of the court. But the same may 
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be suspended, or altered, or rescinded {quent party, from which, if attached 
by any judge of the court upon special | thereon, he shall not be discharged, un- 
cause shown. /less upon a full compliance with the 

‘decree and the payment of all costs, or 


VI. upon a special order of the court or of 


All motions for rules or orders and a judge thereof, upon motion and 
other proceedings, which are not grant-/ affidavit, enlarging the time for the 
able of course, or without notice, shall, | performance thereof. If the delinquent 
unless a different time be assigned by a| party cannot be found, a writ of seques- 
judge of the court, be made on arule tration shall issue against his estate 
day, and entered in the order book, | upon the return of non est inventus, to 
and shall be heard at the rule day next compel obedience to the decree. 
after that on which the motion is made. ’ 

And if the adverse party or his solici- | IX. 

tor, shall not then appear, or shall not} When any decree or order is for the 
show good cause against the same, the | delivery of possession, upon proof made 
motion may be heard by any judge of by affidavit of a demand and refusal to 
the court ex parte, and granted, as if; obey the decree or order, the party 
not objected to, or refused, in his dis-| prosecuting the same shall be entitled 


cretion. to a writ of assistance from the clerk 
of the court. 
PROCESS. a 
Every person, not being a party in 
VII. any cause, who has obtained an order, 


The process of subpcena shall con-! or in whose favor an order shall have 
stitute the proper mesne process in all! been made, shall be enabled to enforce 
suits in equity, in the first instance, to| obedience to such order by the same 
require the defendant to appear and an-| process, as if he were a party to the 
swer the exigency of the bill; and un-| cause; and every person, not being a 
less otherwise provided in these rules, | party in any cause, against whom obe- 
or specially ordered by the Circuit} dience to any order of the court may be 
Court, a writ of attachment, and if the enforced, shall be liable to the same 
defendant cannot be found, a writ of process for enforcing obedience to such 
sequestration, or a writ of assistance order, as if he were a party in the cause. 
to enforce a delivery of possession, as | 
the case may require, shall be the pro- 
per process to issue for the purpose of 
compelling obedience to any interlocu- 


SERVICE OF PROCESS. 


tory or final order or decree of the XI. 
court. No process of subpana shall issue 
vill. from the clerk’s office in any suit in 


Final process to execute any decree | equity, until the bill is filed in the 
may, if the decree be solely for the office. 
payment of money, be by a writ of ex-| XII. 
ecution, in the form used in the Circuit} Whenever a bill is filed, the clerk 
Court in suits at common law in ac-/shall issue the process of subpa@na 
tions of assumpsit. If the decree be| thereon, as of course, upon the applica- 
for the performance of any specific act, | tion of the plaintiff, which shall be re- 
as, for example, for the execution of a/| turnable into the clerk’s office the next 
conveyance of land, or the delivering! rule day, or the next rule day but one, 
up of deeds, or other documents, the at the election of the plaintiff, occurring 
decree shall, in all cases, prescribe the after twenty days from the time of the 
time within which the act shall be done, | issuing thereof. At the bottom of the 
of which the defendant shall be bound subpena shall be placed a memoran- 
without further service to take notice;| dum, that the defendant is to enter his 
and upon affidavit of the plaintiff, filed appearance in the suit in the clerk’s 
in the clerk’s office, that the same has office, on or before the day, at which 
not been complied with within the pre- | the writ is returnable ; otherwise the 
scribed time, the clerk shall issue a bill may be taken pro confesso. Where 
writ of attachment against the delin- there are more than one defendants, a 
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writ of subpeena may, at the election 
of the plaintiff, be sued out separately 
for each defendant, except in the case 
of husband and wife, defendants, or a 
joint subpana against all the defend- 
ants. 


XIII. 

The service of all subpeenas shall be 
by a delivery of a copy thereof by the 
officer serving the same, to the defend- 
ant personally, or in case of husband 
and wife, to the husband personally, 
or by leaving a copy thereof at the 
dwelling house or usual place of abode 
of each defendant, with some free 
white person, who is a member or res- 
ident in the family. 


XIV. 

Whenever any subpana shall be re- 
turned not executed as to any defend- 
ant, the plaintiff shall be entitled to 
another subpoena, toties quoties, against 
such defendant, if he shall require it, 
until due service is made. 


XV. 
The service of all process, mesne 
and final, shall be by the marshal of 
the district, or his deputy, or by some 
other person specially appointed by the 
court for that purpose, and not other- 
wise; in the latter case, the person 
serving the process shall make affidavit 
thereof. 


XVI. 

Upon the return of the subpena, as 
served and executed upon any defend- 
ant, the clerk shall enter the suit upon 
his docket as pending in the court, and 
shall state the time of the entry. 


APPEARANCE. 


XVII. 
The appearance day of the defendant 
shall be the rule day, to which the 
subpoena is made returnable ; provided, 
he has been served with the process 
twenty days before that day; otherwise, 
his appearance day shall be the next 
rule day succeeding the rule day, when 
the process is returnable. 

_The appearance of the defendant, 
either personally or by his solicitor, shall 
be entered in the order book of the day 
thereof by the clerk. 
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| BILLS TAKEN PRO CONFESSO. 


XVIII. 

It shall be the duty of the defendant, 
unless the time shall be otherwise en- 
larged, for cause shown, by a judge of 
| the court upon motion for that purpose, 
to file his plea, demurrer, or answer to 
the bill in the clerk’s office, on the rule 
day next succeeding that of entering 
his appearance: in default thereof, the 
plaintiff may, at his election, enter an 
order (as of course) in the order book, 
that the bill be taken pro confesso ; and 
thereupon the cause shall be proceeded 
in ex parte, and the matter of the bill 
may be decreed by the court at the next 
ensuing term thereof accordingly, if the 
same can be done without an answer, 
and is proper to be decreed; or the 
plaintiff, if he requires any discovery or 
answer to enable him to obtain a 
/proper decree, shall be entitled to pro- 
cess of attachment against the defend- 
ant, to compel an answer; and the de- 
fendant shall not, when arrested upon 
such process, be discharged therefrom, 
unless, upon filing his answer, or other- 
wise complying with such order, as the 
court or a judge thereof may direct, as 
to pleading to, or fully answering the 
bill, within a period to be fixed by the 
court or judge, and undertaking to 
speed the cause. 


XIX. 

When the bill is taken pro confesso, 
| the court may proceed to a decree at 
the next ensuing term thereof, and such 
decree rendered shall be deemed abso- 
lute, unless the court shall, at the same 
term, set aside the same, or enlarge the 
| time for filing the answer, upon cause 
| shown upon motion and affidavit of the 
defendant. And no such motion shall 
| be granted, unless upon the payment of 
the costs of the plaintiff in the suit up 
to that time, or such part thereof as the 
| court shal] deem reasonable, and unless 
| the defendant shall undertake to file his 
|answer within such time as the court 
'shall direct, and submit to such other 
| terms as the court shall direct, for the 
| purpose of speeding the cause. 


FRAME OF BILLS. 
XX. 


Every bill, in the introductory part 
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thereof, shall contain the names, places | parties, the bill may pray, that process 
of abode, and citizenship of all the | may issue to make them parties to th: 
parties, plaintiffs and defendants, by | bill, if they should come within the 
and against whom the bill is brought. | jurisdiction. 
The form, in substance, shall be as fol- | 
lows: “To the Judges of the Circuit | XXIII. 
Court of the United States for the Dis-| The prayer for process of subpena in 
trict of »\ & Ba , and a_ the bill shall contain the names of al| 
citizen of the State of , brings this, | the defendants named in the introduc- 
his bill, against C. D., of , and a/| tory part of the bill, and if any of them 
citizen of the State ot , and E.F.,| are known to be infants under age, or 
of , and a citizen of the State of | otherwise under guardianship, shall 
——. And thereupon your orator com- | state the fact, so that the court may take 
plains and says, that,” &c. |order thereon as justice may require, 
/upon the return of the process. If an 
XXI. | injunction, or a writ of ne exeat regno, 
The plaintiff, in his bill, shall be at| or any other special order pending the 
liberty to omit, at his option, the part, | suit, is asked for in the prayer for relief, 
which is usually called the common | that shall be sufficient without repeat- 
confederacy clause of the bill, averring | ing the same in the prayer for process. 
a confederacy between the defendants 
to injure or defraud the plaintiff; also XXIV, 
what is commonly called the charging; Every bill shall contain the signature 
part of the bill, setting forth the mat- | of counsel annexed to it, which shall 
ters or excuses, which the defendant is | be considered as an affirmation on his 
supposed to intend te set up by way of | part, that upon the instructions given 
detence to the bill; also, what is com-/| to him and the case laid before him, 
monly called the jurisdiction clause of | there is good ground for the suit, in the 
the bill, that the acts complained of are | manner in which it is framed. 
contrary to equity, and that the defend- 
ant is without any remedy at law; and XXV. 
the bill shall not be demurrable there-| In order to prevent unnecessary costs 
for. And the plaintiff may, in the nar- | and expenses, and to promote brevity, 
rative or siating part of his bill, state; succinctness, and directness in the 
and avoid, by counter averments, at his allegations of bills and answers, the 
option, any matter or thing, which he | regular taxable costs for every bili and 
supposes will be insisted upon by the | answer shall in no case exceed the sum, 




















defendant, by way of defence or ex-| which is allowed in the State Court of 


cuse, to the case made by the plaintiff; Chancery in the district, if any there 
for relief. The prayer of the bill shall | be; but if there be none, then it shall 
ask the special relief, to which the | not exceed the sum of three dollars for 
plaintiff supposes himself entitled, and | every bill or answer. 
also shall contain a prayer for general 
relief; and if an injunction, or a writ! SCANDAL AND IMPERTINENCE IN BILLS. 
of ne exeat regno, or any other special | 
order pending the suit, is required, it | XXVI. 
shall also be specially asked for. | Every bill shall be expressed in as 
| brief and succinct terms as it reasona- 
XXII. | bly can be, and shall contain no unne- 
If any persons, other than those | cessary recitals of deeds, documents, 
named as defendants in the bill, shall! contracts or other instruments, in haec 
appear to be necessary or proper parties | verba, or any other impertinent matter, 
thereto, the bill shall aver the reason, | or any scandalous matter not relevant 
why they are not made parties, by, tothe suit. If it dees, it may on ex- 
showing them to be without the juris- | ceptions be referred to a master by any 
diction of the court, or that they cannot | judge of the court, for impertinence, or 
be joined without ousting the jurisdic- | scandal, and if so found by him, the 
tion of the court as to the other parties. | matter shall be expunged at the ex- 
And as to persons, who are without the | pense of the plaintiff, and he shall pay 
jurisdiction, and may properly be made | to the defendant all his costs in the suit 





























up to that time, unless the court ora 
‘udge thereof shall otherwise order. 
If the master shall report, that the bill 
is not scandalous or impertinent, the 
defendant shall be entitled to all costs 
occasioned by the reference. 


XXVII. 

No order shall be made by any judge 
for referring any bill, answer, or plead- 
ing, or other matter, or proceeding de- 
pending before the court for scandal or 
impertinence, unless exceptions are 
taken in writing snd signed by council, 
describing the particular passages, 
which are considered to be scandalous 
or impertinent; nor unless the excep- 
tions shall be filed on or before the next 
rule day, after the process on the bill 
shall be returnable, or after the answer 
or pleading is filed. And such order, 
when obtained, shall be considered as 
abandoned, unless the party obtaining 
the order shall, without any unneces- 
sary delay, procure the master to ex- 
amine and report for the same on or 
before the next succeeding rule day, or 
the master shall certify, that further 
time is necessary for him to complete 
the examination. 

AMENDMENTS OF BILLS. 
XXVIII. 

The plaintiff shall be at liberty asa 
matter of course, aad without payment 
of costs, to amend his bill in any mat- 
ters whatsoever, before any copy has 
been taken out of the clerk’s office, and 
in any small matters afterwards, such 
as filling blanks, correcting errors of 
dates, misnomer of parties, misdescrip- 
tion of premises, clerical errors, and 
generally in matters of form. But if 
he amend in a material point (as he 
may do of course,) after a copy has 
been so taken, before any answer or 
plea, or demurrer to the bill, he shall 
pay to the defendant the costs occa- 
sioned thereby, and shall without delay 
furnish him a fair copy thereof, free of 
expense, with suitable references to the 
places, where the same are to be in- 
serted. And if the amendments are 
numerous, he shall furnish in like 
manner to the defendant, a copy of the 
whole bill as amended, and if there be 
more than one defendant, a copy shall 
be furnished to each defendant affected 
thereby. 
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XXIX. 

After an answer, or plea, or demurrer 
is put in, and before replication, the de- 
fendant may, upon motion or petition, 
without notice, obtain an order from 
any judge of the court, to amend his 
billon or before the next ling 
rule day, upon payment or 
without payment of costs, as the court 
or a judge thereof may in his discre- 
tion direct. But after replication filed, 
the plaintiff shall not be permitted to 
withdraw it and to amend his bill, ex- 
cept upon a special order of a judge of 
the court, upon motion or petition, after 
due notice to the other party, and upon 
proof by affidavit, that the same is not 
made for the purpose of vexation ot 
delay, or that the matter of the pro- 
posed amendment is material, and 
could not with reasonable diligence 
have been sooner introduced into the 
bill, and upon the plaintifi’s submitting 
to such other terms as may be imposed 
by the judge for speeding the cause. 


succeet 


of costs 


XXX, 

If the plaintiff, so obtaining any or- 
der to amend his bill after answer, or 
plea, or demurrer, or after replication, 
shall not file his amendments or a- 
mended bill as the case may require, in 
the clerk’s office, on or before the next 
succeeding rule day, he shall be con- 
sidered to have abandoned the same, 
and the cause shall proceed, as if no 
anplication for any amendment had 


} aud 
peen made. 


DEMURRERS AND PLEAS. 
XXXI. 

No demurrer or plea shall be allowed 
to be filed to any bill, unless upon a 
certificate of counsel, that in his opin- 
ion it is well founded in point of law, 
and supported by the aflidavit of the 
defendant, that it is not interposed for 
delay ; and if a plea, that it is true in 
point of fact. 


XXXII. 

The defendant may, at any time be- 
fore the bill is taken for confessed, or 
afterwards with the leave of the court, 
demur or plead to the whole bill, or to 
part of it, and he may demur to part, 
plead to part, and answer as to the 
residue ; but in every case, in which the 
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bill specially charges fraud or combina- 
tion, a plea to such part must be ac- 
companied with an answer fortifying 
the plea, and explicitly denying the 
fraud and combination, and the facts 


| matter, as may be covered by such de- 
| murrer or plea. 


' 
X XXVIII. 


| If the plaintiff shall not reply to any 


for argument, on the rule day, when 


on which the charge is founded. | plea, or set down any plea or demurrer 


XXXII. 

The plaintiff may set down the de- 
murrer or plea to be argued, or he may 
take issue on the plea. If, upon an is- 
sue, the facts stated in the plea be de- 


termined for the defendant, they shall | 


they ought to avail him. 


avail him, as far as in law and equity | 


XXXIV. 
If, upon the hearing, any demurrer 


or plea is overruled, the plaintiff shall | 


be entitled to his costs in the cause up 
to that period, unless the court shall be 
satisfied, that the defendant had good 
ground in point of law or fact to inter- 
pose the same, and it was not inter- 
posed vexatiously or for delay. And 
upon the overruling of any plea or de- 
murrer, the defendant shall be assigned 
to answer the bill, or so much thereof 
as is covered by the plea or demurrer, 
the next succeeding rule day, or at such 
other period, as, consistently with jus- 
tice and the rights of the defendant, the 
same can, in the judgment of the 
court, be reasonably done; in default 
whereof, the bill shall be taken against 
him, pro confesso, and the matter, 
thereof proceeded in and decreed ac-, 
cordingly. 


XXXV. | 
If, upon the hearing, any demurrer 
or plea shall be allowed, the defendant 
shall be entitled to his costs. But the} 
court may, in its discretion, upon mo- | 
tion of the plaintiff, allow him to amend | 
his bill upon such terms as it shall 
deem reasonable. 


XXXVI. 

No demurrer or plea shall be held 
bad and overruled upon argument, only 
because such demurrer or plea shall not 
cover so much of the bill as it might) 
by law have extended to. 


XXXVII. 

No demurrer or plea shall be held | 
bad and overruled upon argument, only | 
because the answer of the defendant | 
may extend to some part of the same! 





the same is filed, or on the next suc- 
ceeding rule day, he shall be deemed 
to admit the truth and sufficiency there- 
of, and his bill shall be dismissed as of 
course, unless a judge of the court shal| 


allow him further time for the purpose. 
| 


ANSWERS. 


| XXXIX. 

The rule, that if a defendant sub- 
mits to answer he shall answer fully to 
all the matters of the bill, shall no 
longer apply, in cases where he might 
by plea protect himself from such an- 
swer and discovery. And the delend- 
ant shall be entitled in all cases by an- 
swer to insist upon all matters of de- 
fence (not being matters of abatement, 
or to the character of the parties, or 
matters of form) in bar of or to the 
merits of the bill, of which he may be 
entitled to avail himself by a plea in 
bar; and in such answer he shall not 
be compellable to answer any other 
matters, than he would be compel- 
lable to answer and discover upon 
filing a plea in bar, and an answer 
in support of such plea, touching the 
matters, set forth in the bill to avoid 
or repel the bar or defence. Thus, for 


,;example, a bona fide purchaser for a 


valuable consideration, without notice, 
may set up that defence by way of au- 
swer instead of plea, and shali be en- 
titled to the same protection, and shall 
not be compellable to make any further 
answer or discovery of his title than 
he would be in any answer in support 
of such plea. 


XL. 
A defendant shall not be bound to 


/answer any statement or charge in the 


bill, unless specially and particularly 
interrogated thereto; and a defendant 
shall not be bound to answer any inter 
rogatory in the bill, except those inter- 
rogatories, which such defendant is re- 
quired to answer; and where a defend- 
ant shall answer any statement oF 
charge in the bill, to which he is not 























interrogated, only by stating his igno- 
rance of the matter so stated or charged, 


r P - « > v.) > l ertle 
such answer shall be deemed imperti- | 


nent. 
XLI. 


The interrogatories contained in the 
interrogating part of the bill shall be 
divided as conveniently as may be from 
each other, and numbered consecutively 
1, 2, 3, &c.; and the interrogatories, 
which each defendant is required to 


nec 
us 


answer, shall be specified in a note at) 


the foot of the bill, in the form or to 
the effect following; that is to say, — 
“ The defendant (A. B.) is required to 
answer the interrogatories numbered 
resp ctively 1, 2, 3, and the 
oflice copy of the bill taken by each de- 
fendant shall not contain any interrog- 
atories except those, which such defend- 
ant is so required to answer, unless 
such defendant shall require to be fur- 
nished with a copy of the whole bill. 


Ryn . 2 
Wme., 


XLII. 

The note at the foot of the bill speci- 
fying the interrogatories, which each 
defendant is required to answer, shall 
be considered and treated as part of the 
bill, and the addition of any such note 
to the bill, or any alteration in or addi- 
tion to such note after the bill is filed, 
shall be considered and treated as an 
amendment of the bill. 


XLII. 

Instead of the words of the bill now 
in use, preceding the interrogating part 
thereof, and beginning with the words 
“To the end, therefore,” there shall 
hereafter be used words in the form or 
to the effect following: ‘‘To the end, 
therefore, that the said defendants may, 
if they can, show why your orator 
should not have the relief hereby 
prayed, and may, upon their several 
and respective corporal oaths, and ac- 


cording to the best and utmost of thei | 


several and respective knowledge, re- 
membrance, information, and belief, 
full, true, direct, and perfect answer 
make to such of the several interroga- 
tories hereinafter numbered and set 


forth, as by the note hereunder written | 


they are respectively required to an- 
swer; that is to say, — 

“1, Whether, &c. 

“2. Whether, &c. 
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XLIV. 

A defendant shall be at liberty, by 
answer, to decline answering any in- 
| terrogatory or part of an interrogatory, 
from answering which he might have 
pretected himself by demurrer; and he 
shall be at liberty so to decline, not- 
withstanding he shall answer other 
parts of the bill, from which he might 
have protected himself by demurrer. 


XLV. 

No special replication to any answer 
shall be filed. But if any matter al- 
leged in the answer shall make it ne- 
cessary for the plaintiff to amend his 
bill, he may have leave to amend the 
same with or without the payment of 
costs, as the court, or a judge thereof, 
may in his discretion direct. 


XLVI. 

In every case where an amendment 
| shall be made after answer filed, the 
| defendant shall put in a new or supple- 
mental answer, on or before the next 
succeeding rule day after that, on 
which the amendment or amended bill 
is filed, unless the time therefor is en- 
larged or otherwise ordered by a judge 
of the court; and upon his default the 
like proceedings may be had as in cases 

of an omission to put in an answer. 


PARTIES TO BILLS, 
XLVI. 

In all cases where it shall appear 
to the court, that persons, who might 
otherwise be deemed necessary or pro- 
per parties to the suit, cannot be made 
parties by reason of their being out of 
the jurisdiction of the court, or incapa- 
ble otherwise of being made parties, or 
because their joinder would oust the 
jurisdiction of the court as to the par- 
ties before the court, the court may in 
their discretion proceed in the cause 
without making such persons parties; 
and in such cases the decree shall he 
without prejudice to the rights of the 
| absent parties. 


XLVIII. 

Where the parties on either side are 
very numerous, and cannot, without 
| manifest inconvenience and oppressive 
| delays in the suit, be all brought before 
,it, the court in its discretion may dis- 

















































































before it. 





and such trustees 


sureties, 


Where 


shall be at liberty, 


XLIX, 
all suits concerning real estate, 
which is vested in trustees by devise, 
are competent to sell 
and give discharges for the proceeds of 
the sale, and for the rents and profits 
trustees shall repre- 
sent the persons beneficially interested 
in the estate or the proceeds, or the 
rents and profits, in the same manner, 
and to the same extent, 
tors or administrators in suits concern- 
ing personal estate represent the per- 
sons beneficially interested in such per- 
sonal estate ; and in such cases it shall 
not be necessary to make the persons 
beneficially interested in such real es- 
tate, or rents and profits, parties to the 
but the court may, 
ration of the matter 
it shall so think fit, order such persons 
to be made parties. 


» estate, such 


Le 

In suits to execute the trusts of a 
will, it shall not be necessary to make 
the heir at law a party; but the plain- 
tiff shall be at liberty to make the heir 
at law a party, where he desires to 
have the will established against him. 


LI. 


pense with making all of them parties, 
and may proceed in the suit, having 
sufficient parties before it to represent 
all the adverse interests of the plaintiffs 
and the defendants in the suit properly 
But in such cases the de- 
cree shal] be without prejudice to the 
rights and claims of all the absent par- 
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so set down shall be notified by an en- 
try, to be made in the clerk’s order 
book, in the form or to the effect {y)- 
lowing; (that is to say,) “Set down 
upon the defendant’s objection for want 
of parties.” And where the plaintiti 
shall not so set down his cause, but 
shal] proceed therewith to a hearing 


| notwithstanding an objection for want 
|of parties taken by the answer, he shall 
‘not, at the hearing of the cause, if the 


as the execu- 


upon conside- 


on the hearing, if 


all cases in which the plaintiff 


LI. 
the defendant shall, by his 
answer, suggest, that the bill is defec- 
tive for want of parties, the plaintiff | 
within fourteen days | 
after answer filed, to set down the cause 
for argument upon that objection only ; | 
and the purpose for which the same is 


has a joint and several demand against 
several persons, either as principals or 
it shall not be necessary to 
bring before the court, as parties to a 
suit concerning such demand, all the 
persons liable thereto; 
may proceed against one or more of 
the persons severally liable. 


but the plaintiff 





'defendant’s objection shall then be al- 


lowed, be entitled as of course, to an 
order for liberty to amend his bill by 
adding parties. But the court, if it 
thinks fit, shall be at li berty to dismiss 
the bill. 


LIit. 

If a defendant shall, at the hearing 
of a cause, object, that a suit is defec- 
tive for want of parties, not having by 
plea or answer taken the objection, and 
therein specified by name or descrip- 
tion the parties to whom the objection 

ipplies, the court (if it shall think fit 
shall be at liberty to make a decree 
saving the rights of the absent parties 


NOMINAL PARTIES TO BILLS. 


LIV. 

Where no account, payment, convey- 
ance, or other direct relief is sought 
against a party to a suit, not being an 
infant, the party, upon service of the 
subpena upon him, need not appear 
and answer the bill, unless the plaintiff 
specially requires him so to do by the 
prayer of his bill; but he may appear 
and answer at his option ; and if h 
does not appear and answer, he shall t 
bound by all the proceedings in the 
cause. If the plaintiff shall requir 
him to appear and answer, he shall b 
entitled to the costs of all the proceed- 


ings against him, unless the court shal! 


otherwise direct. 


LV. 
Whenever an injunction is asked for 
by the bill to stay proceedings at law, 
if the defendant do not enter his ap- 
pearance and plead demur or answer to 
the same within the time prescribed 
therefor by these rules, the plaintll 
shall be entitled as of Paenll4 upon 
| motion without notice, to such injunc- 
tion. But special injunctions shall be 















































grantable only upon due notice to the 
other party by the court in term, or by 
a judge thereof in vacation, after a 
hearing, which may be ex parte, if the 
adverse party does not appear at the 
time and place ordered. In every case, 
where an injunction, either the com- 
mon injunction, or a special injunction, 
is awarded in vacation, it shall, unless 
previously dissolved by the judge grant- 
ing the same, continue until the next 
term of the court, or until it is dis- 
solved by some other order of the court. 


_ 
tue! 


REVIVOR AND SI 


PPLEMENTAL 


LVI. 

Whenever a suit in equity shall be- 
ated by the death of either 
party, or by any other event, the same 
may be revived by a bill of revivor, or 
a bill in the nature of a bill of revivor, 
as the circumstances of the case may 
require, filed by the proper parties 
entitled to revive the same; which 
bill may be filed in the clerk’s office at 
any time; and upon suggestion of the 
facts, the proper process or subpeena 
shall, as of course, be issued by the 
clerk, requiring the proper representa- 
tives of the other party to appear and 
show cause, if any they have, why the 
cause should not be revived. And if no 
cause shall be shown at the next rule 
day, which shall occur after fourteen 
days from the time of the service of 
the same process, the suit shall stand 
revived, as of course. 


come ai 


LVII. 

Whenever any suit in equity shall 
become defective, from any event hap- 
pening after the filing of the bill (as, 
for example, by a change of interest in 
the parties), or for any other reason a 
supplemental bill, or a bill in the nature 
of a supplemental bill, may be neces- 
sary to be filed in the cause, leave to 
file the same may be granted by any 
judge of the court on any rule day, 
upon proper cause shown, and due no- 
tice to the other party. And if leave 
is granted to file such supplemental 
bill, the defendant shall demur, plead 
or answer thereto, on the next succeed- 
ing rule day after the supplemental bill 
is filed in the clerk’s office, unless some 

VOL. V.—NO. IV. 23 


Rules for the Courts of Equity. 














177 


other time shall be assigned by a judge 
of the court. 


VIII. 

It shall not be necessary in any bill 

of revivor, or supplemental bill, to set 

forth any of the statements in the 

original suit, unless the special circum- 
stances of the case may require It. 


ANSWERS. 


LIX. 

Every defendant may swear to his 
answer before any justice or judge of 
any court of the United States, or be- 
fore any commissioner appointed by 
any circuit court to take testimony or 
depositions, or before any master in 
chancery appointed by any circuit 
court, or before any judge of any court 
of a state or territory. 


AMENDMENT OF ANSWERS. 
LX. 

After an answer is put in, it may be 
amended as of course, in any matter of 
form, or by filling up a blank, or cor- 
recting a date, or reference to a docu- 
ment or other small matter, and be 
resworn, at any time before a replica- 
tion is put in, or the cause is set down 
for a hearing upon bill and answer. 
But after replication, or such setting 
down for a hearing, it shall not be 
amended in any material matters, as 
by adding new facis defences, or 
qualify ing or altering the original state- 
ments, except by special leave of the 
court or of a judge thereof, upon mo- 
tion and cause shown after due notice 
to the adverse party, supported, if re- 
quired, by affidavit. And in every case 
where leave is so granted, the court, or 
the judge granting the same, may, in 
his discretion, require, that the same 
be separately engrossed and added as a 
distinct amendment to the original 
answer, so as to be distinguishable 
therefrom. 


or 


EXCEPTIONS TO ANSWERS. 
LXI. 
After an answer is filed on any rule 


day, the plaintiff shall be allowed until 
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the next succeeding rule day to file in 
the clerk’s office exceptions thereto for 
insufficiency, and no longer, unless a 
longer time shall be allowed for the 
purpose, upon cause shown to the court 
or a judge thereof; and if no exception 
shall be filed thereto within that period, 
the answer shall be deemed and taken 
to be sufficient. 


LXIl. 
When the same solicitor is employed 
for two or more defendants, and sepa- 
rate answers shall be filed, or other pro- 
ceedings had by two or more of the 
defendants separately, costs shall not 
be allowed for such separate answers 
or other proceedings, unless a master, 
upon reference to him, shall certify, 
that such separate answers and other 
proceedings were necessary or proper, 
and ought not to have been joined to- 
gether. 


LXII. 

Where exceptions shall be filed to 
the answer for insufficiency, within the 
period prescribed by these rules, if the 
defendant shall not submit to the same, 
and file an amended answer on the 


next succeeding rule day, the plaintiff 


shall forthwith set them down for a 
hearing on the next succeeding rule 
day thereafter, before a judge of the 
court; and shall enter, as of course, in 
the order book an order for that pur- 
pose. And if he shall not so set down 
the same for a hearing, the exceptions 
shall be deemed abandoned and the 
answer shall be deemed suflicient: pro- 
vided, however, that the court or any 
judge thereof, may, for good cause 
shown, enlarge the time for filing ex- 
ceptions, or for answering the same, in 
his discretion, upon such terms as he 
may deem reasonable. 


LXIV. 

If, at the hearing, the exceptions 
shall be allowed, the defendant shall be 
bound to put in a fuli and complete 
answer thereto, on the next succeeding 
rule day; otherwise the plaintiff shall, 
as of course, be entitled to take the bill, 
so far as the matter of such exceptions 
is concerned, as confessed, or, at his 
election, he may have a writ of attach- 
ment to poncho the defendant to make 
a better answer to the matter of the 
exceptions; and the defendant, when 
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he is in custody upon such writ, shall 
not be discharged therefrom but by an 
order of the court, or of a judge thereof, 
upon his putting in such answer and 
complying with such other terms, as 
the court or judge may direct. 


LXV. 

If, upon argument, the plaintiff’s ex- 
ceptions to the answer shall be over- 
ruled, or the answer shall be adjudged 
insufficient, the prevailing party shall 
be entitled to all the costs occasioned 
thereby, unless otherwise directed by 
the court, or the judge thereof, at the 


hearing upon the exceptions. 


REPLICATION AND ISSUE. 


LXVI. 
Whenever the answer of the defend- 
ant shall not be excepted to, or shall be 
adjudged or deemed sufficient, the 
plaintiff shall file the general replica- 
tion thereto on or before the next suc- 
ceeding rule day thereafter ; and in all 
cases where the general replication is 
filed, the cause shall be deemed to al! 
intents and purposes at issue, without 
any rejoinder or other pleading on 
either side. If the plaintiff shall omit 
or refuse to file such replication within 
the prescribed period, the defendant 
shall be entitled to an order, as of 
course, for a dismissal of the suit; and 
the suit shall thereupon stand dis- 
missed, unless the court or a judge 
thereof shall, upon motion for cause 
shown, allow a replication to be filed 
nune pro tune, the plaintiff submitting 
to speed the cause, and to such other 
terms as may be directed. 


TESTIMONY, HOW TAKEN. 


LXVII. 

After the cause is at issue, commis- 
sions to take testimony may be taken 
out in vacation as well as in term, 
jointly by both parties, or severally by 
either party, upon interrogatories filed 
by the party taking out the same, in 
the clerk’s office, ten days’ notice 
thereof being given to the adverse 
party to file cross interrogatories before 
the issuing of the commission ; and if 
no cross interrogatories are filed at the 








expiration of the time, the commission 


























may issue ex parte. In all cases the 
commissioner or commissioners shall 
be named by the court, or by a judge 
thereof. If the parties shall so agree, 
the testimony may be taken upon oral 
interrogatories by the parties or their 
agents, without filing any written in- 
lerrogatories. 
LXVIII. 

Testimony may also be taken in the 
cause, after it is at issue, by deposition, 
according to the acts of Congress. But 
in such case, if no notice is given to 
the adverse party of the time and place 
of taking the deposition, he shall, upon 
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motion and affidavit of the fact, be en- | 


titled to a cross-examination of the 


witness either under 
by a new deposition 


a commission or | 
taken under the | 


acts of Congress, if a court or a judge | 


thereof shall, under all 
stances, deem it reasonable. 


LXIX. 

Three months, and no more, shall be | 
allowed for the taking of testimony 
after the cause is at issue, unless the 
court or a judge thereof shall, upon 
special cause shown by either party, 
enlarge the time; and no testimony 
taken after such period shall be allowed 
to be read in evidence at the hearing. 
Immediately upon the return of the 


commissions and depositions, contain- | 


ing the testimony, into the clerk’s 
office, publication thereof may be or- 


dered in the clerk’s office by any judge | 
of the court upon due notice to the | 


parties, 


or it may be enlarged, as he | 


may deem reasonable under all the kir- 


cumstances. But by consent of 
parties, publication of the testimony 
may at any time pass in the clerk’s 
office, such consent being in writing, 
and a copy thereof entered in the order 
book, or endorsed upon the deposition 
or testimony. 


TESTIMONY DE BENE ESSE. 
LXXx. 

After any bill filed, and before the 
defendant hath answered the same, 
upon affidavit made that any of the 
plaintiff’s witnesses are aged or infirm, 
or going out of the country, or that any 
of them is a single witness to a ma- 
terial fact, the clerk of the court shall, 


the 


the circum- | 


| 
| 
| 
} 
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as of course, upon the application of 
the plaintiff, issue a commission to such 
commissioner or commissioners, as a 
judge of the court may direct, to take 
the examination of such witness or 
witnesses de bene esse, upon giving 
due notice to the adverse party of the 
time and place of taking his testimony. 


FORM OF THE LAST INTERROGATORY 
LXXI. 

The last interrogatory in the writ- 
ten interrogatories to take testimony 
now commonly in use, shall in the 
future be altered, and stated in sub- 
stance thus: “Do you know, or can 
you set forth any other matter or thing, 
which may be a benefit or advantage to 
the parties at issue in this cause, or 
either of them, or that may be material 
to the subject of this your examination, 
or the matters in question in this 
cause? If yea, set forth the same 
fully and at large i in your answer.’ 


CROSS BILL. 


LXXII. 

Where a defendant in equity files a 
cross bill for discovery only against the 
plaintiff in the original bill, the defend- 
ant to the original ‘bill shall first answer 
thereto, before the original plaintiff 
shall be compellable to answer the 
cross bill. The answer of the original 
plaintiff to, such cross bill may be read 
and used by the party, filing the cross 
bill, at the hearing, in the same man- 
ner and under the same restrictions as 
the answer, praying relief, may now be 
read and used. 


AND PROCEEDINGS BE- 


MASTERS. 


REFERENCE TO, 
FORE 


LXXIII. 
Every decree for an account of the 
personal estate of a testator or intes- 
tate, shall contain a direction to the 
master, to whom it is referred to take 
the same, to inquire and state to the 
court, what parts, if any, of such per- 
sonal estate are outstanding or undis- 
posed of, unless the court shail other- 
wise direct. 
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LXXIV. | 
Whenever any reference of any mat- | 
ter is made to a master to examine and 
report thereon, the party at whose in- | 
stance or for whose benefit the refer- 
ence is made, shal] cause the same to 
be presented to the master for a hearing 
on or before the next rule day succeed- 
ing the time when the reference was | 
made; if he shall omit to do so, the 
adverse party shall be at liberty forth- | 
with to cause preceedings to be had | 
before the master, at the costs of the | 
party procuring the reference. 


touching all matters contained in the 
reference; and also to require the pro- 
duction of all books, papers, writings, 
vouchers, and other documents appli- 
cable thereto; and also to examine on 
oath, viv’ voce, all witnesses produced 
by the parties before him, and to order 
the examination of other witnesses to 
be taken, under a commission to be 
issued upon his certificate from the 
clerk’s office, or by deposition accord- 
ing to the acts of Congress, or other- 
wise as hereinafter provided ; and also 
to direct the mode, in which the mat- 


| ters requiring evidence, shall be proved 


LXXV. | 
Upon every such reference, it shall 
be the duty of the master, as soon as 
he reasonably can after the same is 
brought before him, to assign a time 
and place for proceedings in the same, 
and to give due notice thereof to each 
of the parties or their solicitors; and if | 
either party shall fail to appear at the 
time and place appointed, the master | 
shall be at liberty to proceed ex parte, | 
or in his discretion to adjourn the ex- 
amination and proceedings to a future | 
day, giving notice to the absent party 
or his solicitor of such adjournment ; 
and it shall be the duty of the master 
to proceed with all reasonable diligence 
in every such reference, and with the | 
least practicable delay ; and either party | 
shall be at liberty to apply to the court | 
or a judge thereof, for an order to the | 
master to speed the proceedings, and to | 
make his report, and to certify to the | 
court or judge the reasons for any de- 
lay. | 
| 


LXXVI. 
In the reports made by the master to | 
the court, no part of any state of facts, | 
charge, affidavit, deposition, examina- | 
tion, or answer, brought in or used be- 
fore them, shall be stated or recited. 
But such state of facts, charge, affida- 
vit, deposition, examination, or answer, 
shall be identified, specified, and re- 
ferred to, so as to inform the court 
what state of facts, charge, affidavit, 
deposition, examination, or answer, 
were so brought in or used. 





LXXVII. 
The master shall regulate all the 
proceedings in every hearing before 


before him; and generally to do all 
other acts, and direct all other inquiries 
and proceedings in the matters before 
him, which he may deem necessary 


‘and proper to the justice and merits 


thereof, and the rights of the parties. 


LXXVIII. 

Witnesses who live within the dis- 
trict, may, upon due notice to the op- 
posite party, be summoned to appear 


| before the commissioner appointed to 


take testimony, or before a master or 


/examiner appointed in any cause, by 


subpoena in the usual form, which may 
be issued by the clerk in blank, and 
filled up by the party praying the same, 
or by the commissioner, master or ex- 
aminer, requiring the attendance of the 


| witnesses at the time and place speci- 


fied, who shall be allowed for attend- 
ance the same compensation as for at- 
tendance in court; and if any witness 
shall refuse to appear, or to give evi- 
dence, it shall be deemed a contempt 
of the court, which being certified to 
the clerk’s office by the commissioner, 
master, or examiner, an attachment 
may issue thereupon by order of the 
court or of any judge thereof, in the 


| same manner as if the contempt were 
| for not attending, or for refusing to give 


testimony in the court. But nothing 
herein contained shall prevent the ex- 
amination of witnesses viva voce when 
produced in open court, if the court 
shall, in its discretion, deem it advisa- 
ble. 


LXXIX. 
All parties accounting before a 
master shall bring in their respective 


accounts in the form of debtor and 


him, upon every such reference ; and, creditor; and any of the other parties, 
he shall have full authority to examine | who shall not be satisfied with the ac- 


the parties in the cause upon oath, 


counts so brought in, shall be at liberty 














to examine the accounting party viva 
yoce, or upon interrogatories in the 
master’s office, or by deposition, as the 
master shall direct. 


LXXX. 

All affidavits, depositions and docu- 

ments, which have been previously 

made, read, or used in the court, upon 

any proceeding in any cause or matter, 
may be used before the master. 


LXXXI. 


The master shall be at liberty to ex- 


amine any creditor or other person 
coming in to claim before him, either 
upon written interrogatories, or viva 
voce, or in both modes, as the nature of 
the case may appear to him to require. 
The evidence upon such examination 
shall be taken down by the master, or 
by some other person by his order and 
in his presence, if either party requires 
it, in order that the same may be used 
by the court, if necessary. 
LXXXIIL. 
The Circuit Courts may appoint} 
standing masters in chancery in their | 
respective districts, both the judges | 
concurring in the appointment; and | 
they may also appoint a master pro hac | 
vice in any particular case. The com- 
pensation to be allowed to every mas- 
ter in chancery for his services in any 
particular case shall be fixed by the 
Circuit Court in its discretion, having 
regard to all the circumstances thereof ; 
and the compensation shall be charged 
upon and borne by such of the parties 
in the cause, as the court shall direct. 
The master shall not retain his report 
as security for his compensation ; but 
when the compensation is allowed by 
the court, he shall be entitled to an at- 
tachment for the amount against the 
party, who is ordered to pay the same, 
if, upon notice thereof, he does not pay 
it within the time prescribed by the 
court. 


| 


| 


EXCEPTIONS TO REPORT OF MASTER. 
LXXXIII. 

The master, as soon as his report is 
ready, shall return the same into the 
cierk’s office, and the day of the return 
shall be entered by the clerk in the or- | 
der book. The parties shall have one 


| 
} 
} 
| 
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month from the time of filing the re- 
port, to file exceptions thereto; and if 
no exceptions are within that period 


filed by either party, the report shall 
stand confirmed on the next rule day 
after the month is expired. If excep- 
tions are filed, they shall stand for 


hearing before the court, if the court is 
then in session, or if not, then at the 
next sitting of the court, which shall 
be held thereafter by adjournment or 
otherwise. 


LXXXIV. 

And in order to prevent exceptions to 
reports from being filed for frivolous 
causes, or for mere delay, the party, 
whose exceptions are overruled, shall, 
for every exception overruled, pay costs 
to the other party, and for every excep- 
tion allowed, shall be entitled to costs 
—the costs to be fixed in each case by 
the court, by a standing rule of the 
Circuit Court. 


DECREES. 


LXXXV. 

Clerical mistakes in decrees, or de- 
cretal orders, or errors arising from any 
accidental slip or omission, may, at any 
time before an actual enrollment there- 
of, be corrected by order of the court or 
a judge thereof, upon petition, without 
the form or expense of a rehearing. 


LXXXVI, 

In drawing up decrees and orders, 
neither the bill, nor answer, nor other 
pleadings, nor any part thereof, nor the 
report of any master, nor any other 
prior proceeding, shall be recited or 
stated in the decree or order; but the 
decree and order shall begin in sub- 
stance as follows: ‘ This cause came 


'on to be heard (or to be further heard, 


as the case may be) at this term, and 
was argued by counsel ; and thereupon, 
upon consideration thereof, it was or- 
dered, adjudged and decreed as follows, 
viz.: [Here insert the decree or order. | 


GUARDIANS AND PROCHEIN AMIS. 
LXXXVII. 

Guardians ad litem to defend a suit 

may be appointed by the court, or by 

any judge thereof, for infants or other 
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persons, who are under guardianship, | rules, but as furnishing just analogies 


or otherwise incapable to sue for them- 
selves ; all infants and other persons so 
incapable, may sue by their guardians, 
if any, or by their prochein ami, sub- | 


to regulate the practice. 


xcl. 
Whenever under these rules an oath 


ject, however, to such orders as the | is or may be required to be taken, the 


court may direct for the protection of 
infants and other persons. 


LXXXVIII. 

Every petition for a rehearing shall 
contain the special matter or cause, on 
which such rehearing is applied for, 
shall be signed by counsel, and the 
facts therein stated, if not apparent on 
the record, shall be verified by the oath 
of the party, or by some other person. 
No rehearing shall be granted after the | 
term, at which the final decree of the | 
court shall have been entered and re- 
corded, if an appeal lies to the Supreme 
Court. But if ne appeal lies, the peti- 
tion may be admitted at any time be- 
fore the end of the next term of the 
court, in the discretion of the court. 











LXXXIX. 

The Circuit Courts (both judges con- 
curring therein) may make any other 
and further rules and regulations for the 
practice, proceedings and process, mesne 
and final, in their respective districts, 
not inconsistent with the rules hereby 
prescribed, in their discretion, and from 
time to time alter and amend the same. 


xc, 

In all cases, where the rules pre- 
scribed by this court, or by the Circuit 
Court, do not apply, the practice of the 
Circuit Court shall be regulated by the | 
present practice of the High Court of 
Chancery in England, so far as the 
same may reasonably be applied con- 
sistently with the local circumstances | 
and local convenience of the district, 
where the court is held, not as positive 











party may, if conscientiously scrupu- 


lous of taking an oath, in lieu thereof 


make solemn affirmation to the truth 
of the facts stated by him. 


xcll. 
These rules shall take effect, and be 
of force, in all the Circuit Courts of the 
United States, from and after the first 
day of August next; but they may be 
previously adopted by any Circuit Court 
in its discretion; and when and as 
soon as these Rules shall so take effect, 
and be of force, the Rules of Practice 
for the Circuit Courts in Equity suits, 
promulgated and prescribed by this 
Court in March, 1822, shall henceforth 
cease, and be of no farther force or 
effect. And the clerk of this court is 
directed to have these Rules printed, 
and to transmit a printed copy thereof, 
duly certified, to the clerks of the sey- 
eral courts of the United States, and to 
each of the judges thereof. 


I, Witt1am Tuomas Carrot, Clerk 
of the Supreme Court of the United 
States, do hereby certify that the 
foregoing ninety-two Rules have been 
ordered, by the said Supreme Court, 
to be the “ Rules of Practice in suis 
in Equity in the Circuit Courts. 

Promulgated by the said Supreme 
Court, on this second day of March, 
in the year of our Lord one thousand 
eight hundred and forty-two. 

Per Curiam: 

Teste: Ww. Tuos. Carrot, 
Clerk of the Supreme Court of tie U. * 

















INTELLIGENCE AND MISCELLANY. 


Tue Case or Witttam H. Brirrarn. On the 30th of May, 1842, William 
H. Brittain was put on trial, at Lowell, Massachusetts, for the murder of 
Sarah Ann Stevens, on Sunday, Sept. 19, 1841, at Cambridgeport. The homi- 
cide was characterized by some peculiar circumstances, and the history and 
personal condition of the prisoner are somewhat peculiar. He was fifty-seven 
years of age when he committed the fatal act. He was a native of Halifax, 
N. S., and belonged to a respectable family, his father having first been secre- 
tary to the late Duke of Kent, and subsequently, and for a long term of years, 
postmaster of that city. At an early age, Brittain became a shipmaster, but 
after more than thirty years of sea-service, he found himself a bankrupt in 
property, and health, and no longer equal to the severe duties of his profession. 
Death had also deprived him of his wife and two interesting daughters, who 
had attained the age of womanhood, and who were his onlychildren. We first 
hear of him in Massachusetts as a patient in the marine hospital at Chelsea, 
where he was treated for a diseased hip and chronic rheumatism, but finally was 
discharged as incurable. He then became a state pauper at South Boston, but 
was employed as an instructer and overseer of the younger children in the 
establishment. Froim South Boston, he went to the almshouse at Cambridge- 
port, in 1840, and was there appointed instructer, and, on account of his age, 
former position in life, and situation in the establishment, he was treated with 
some deference, allowed a separate room, and especially served at meals with 
the same food as was provided for the superintendent’s table. 

In May, 1841, Miss Stevens, the deceased, being out of health, also became 
an inmate of the Cambridgeport almshouse, and soon discovered that Brittain 
was very partial to the young woman who usually waited upon him; and, in 
the spirit of girlish flirtation, she formed and expressed the resolution of sup- 
planting the attendant in the affections of Brittain." Sarah became a pupil to 
Brittain, and made rapid progress under his instruction ; and, on his part, he 
became madly in love with her, and pressed her to marry him with so much 
ardor, that, to escape from his importunities, she had to confine herself to the 
private apartments of the superintendent’s family. This was the relative posi- 
tion of the parties on the morning of the murder. 

For some days Brittain’s appetite had failed, and on the afternoon previous to 
the deed, he had procured some gin and quack bitters, as a stimulant. Up to 
this time, it is known that he abstained from the use of ardent spirits. During 





' This fact did not appear on the trial, but depends upon the statement of one Sarah 
Brown, of Scituate, concerning whom the counsel of Brittain had no knowledge till 
some days after his conviction. Her deposition upon another and very material point 
was presented to the governor and council. 
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the Saturday evening and Sunday morning, he drank about half a pint of these | 
bitters. In the morning, before the commencement of religious exercises in the 
school room, Brittain is supposed to have overheard a disparaging conversation 
between the deceased and the superintendent, concerning his proposition to 
marry her; and in the course of it she said she “should as soon think of marry. | 
ing her grandfather.” At any rate, he obtained a large bread knife from th 
kitchen, and immediately after the services in the school room, he went up to 
the chamber where the deceased was, with three other women, and in their 
presence, after two or three ineffectual passes, he drove the knife clean through 
her body, and she instantly expired. Of this dreadful deed, Brittain has always 
professed to have no consciousness, and aflirms most solemnly, that he only re- 
members that he had a violent pain in his head in the morning, and that he was 
at some moment seized with dizziness. He further says, that Sarah always 
told him that it was not herself, but Mr. Valentine, who objected to her union 
with him, and that it was by Mr. Valentine’s orders that she avoided him. At 
the same time she sacredly promised to marry him, as soon as she became wel! 
enough to leave the establishment. 


a , : 

} The defence set up was insanity, and some slight proof was offered that he 
i belonged to a family in which mental aberration had occasionally been exhibited. 
& The argument was, that no sane man could have cherished expectations so un- 


reasonable as those avowed by the prisoner, or have committed such an act 
without some extraordinary, overwhelming provocation ; and, furthermore, that 
his bodily infirmities, business misfortunes, and domestic afilictions, were sulli- 
' cient to produce partial insanity, which would be very likely to manifest itself in 
b an unattainable desire to be again re@stablished in the world, and to be again 
surrounded “ with wife, children and friends.” The medical testimony rather 
favored the notion, that the prisoner’s condition, he being always subject to a de- 
termination of blood to the head, was such as to expose him to a sudden out- 
break of phrenzy, during the existence of which he could not be regarded as a 
responsible moral agent. The jury, however, after a very short deliberation, 
rendered a verdict of “ guilty,” with a recommendation to mercy. The jury 
were probably induced to add the recommendation, by noticing the time-worn 


me ae eG ee 


" and decrepit appearance of the prisoner. 
ib Nothing peculiarly interesting to the legal practitioner transpired on the trial, 


except the testimony of a clergyman, the Rev. Leonard Griffin, who attended 
Brittain as his spiritual adviser, after he was committed to jail, and by whose 
evidence the prisoner’s counsel were entirely taken by surprise. This witness 
testified that he visited Brittain the day after the murder, and found him willing 
to converse, and that he repeatedly put to him the leading and dangerous ques- 
tion, “ Did you not drink the spirit for the purpose of nerving yourself up to do 
the deed?” “At first,” said Mr. Griffin, “he seemed to evade the question, but 
) finally he said he did not drink the bitters for that purpose.” The experienced 
lawyer will at once perceive the insidious character of this colloquy, and fee! 
that evidence thus extracted could be entitled to but very little weight. 
t In the course of this interview, the prisoner told the witness that he “ killed 
| the girl in order that she should not marry any other person.” The witness 
professed to be unable to remember the course of questioning by which he ob- 
tained this fatal declaration ; but who can doubt, after his leading questions 
about the bitters, that, taking it for granted that the prisoner did kill the de- 
ceased from the motive assigned, the witness plied the prisoner with a series of 
leading questions, to which he “ answered indifferently, he knew not what.” 
Again, Mr. Griffin testified that he visited Brittain about six weeks previous 
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to the trial, and found him disinclined to converse about his case; but in reply 
to the inquiry, what defence he could possibly set up, he said that Brittain an- 
swered, “I shall set up the defence of insanity.” Now, if Brittain ever made 
this remark, in the simple, bald terms reported by Mr. Griffin, it would certainly 
go far to decide his case. But in truth, the origin of this ill-favored piece of 
testimony will clearly show how little the other portions of the testimony of the 
witness is entitled to consideration. About two months before the trial, one of 
the gentlemen engaged in preparing for his defence, called on Brittain, for a list 
of the names of such persons as had known him and his family in Halifax, and 
said, that he had learned by a letter from Halifax, that insanity had prevailed in 
the family, and that insanity was the only defence which could be set up for 
him ; and he left him with an urgent admonition not to converse about his case 
with any one but his counsel. From this it is evident, that Brittain, if he said 
anything upon the subject, used the words, ‘ they are going to set up insanity,” 
or “ my counsel are,” &c. This explanation shows how little Mr. Griffin’s ver- 
sion of a conversation can be worth in a case of life and death. This is the 
true danger of using the vague declarations of a prisoner against him. The 
change, omission, or interpolation of a single word may make a fatal differ- 
ence. 

Mr. Griffin has stated since the trial, that he should not have attempted to 
get a confession out of Brittain, if he had supposed that he could be compelled 
by law to be a witness. Thus putting himself upon the footing of a Roman 
Catholic priest, who is protected from being a witness, under such circum- 
stances, in catholic countries. But if he supposed he was privileged as if he 
were a catholic priest, why did he not pursue that course which entitles the priest 
to the sacred privilege, viz.: by keeping Brittain’s revelations to him hermeti- 
cally sealed in his breast? That he did not do so, but on the contrary repeated 
his construction of Brittain’s answers as his confessions, proves that he was 
rather actuated by an overweening and dangerous curiosity, and gossipping dis- 
position, although at the time he might not have been conscious of it. 

In conclusion, it may be well to state, that Brittain’s punishment was com- 
muted to imprisonment for life. There was a curious deposition of a cripple, 
named Rebecca Brown, which tended to show that he labored under a manifest 
monomania upon the subject of getting married. Dr. Woodward of the Wor- 
cester asylum, and Bel!, of the McLean asylum, also certified, that they did not 
consider him to be a man of sound mind, and that he had the appearance of 
having passed through a paroxysm of insane phrenzy. He is now employed in 
the kitchen of the state prison. He was ably defended by Messrs. Hopkinson 
of Lowell, and Minns of Boston. 


Ex:yvan Parnes. The venerable Judge Paine, of the district court of the 
United States, died at his residence in Williamstown, Vermont, on the 21st of 
April last. He was appointed judge in 1801, by President Adams, and for 
nearly half a century, has borne the honors and discharged the duties of that 
office with unsurpassed dignity and fidelity. He resigned his seat a few weeks 
before his death, which was filled by the Hon. Samuel Prentiss, at that time a 
senator of the United States. Ata meeting of the members of the bar of the 
district court of the United States, held at the court room in Winsor, Vermont, 
on the 24th of May, appropriate resolutions were passed in reference to the de- 
cease of Judge Paine, which were afterwards read in court and entered on the 
records. Judge Prentiss, in his first charge to the grand jury, at the opening of 
the circuit court of the United States, made the following remarks : 
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“In the absence of the presiding judge of this court, it devolves upon me to 
give you the customary charge. Heretofore, in similar circumstances, this duty 
has been performed by one, to whose place on this bench, vacated by his own 
voluntary act while living, I have had the honor to succeed, but who, as you 
know, is now no more. Within one short month after the venerable man to 
whom I allude resigned the office he had held here upwards of forty years, he 
resigned and gave up his immortal spirit to God who gave it. He resigned his 
office on the first of April, aud his mortal remains were committed to the bosom 
of the earth on the first of May. Almost simultaneous with his decease, within 
the short space of only two days afier, occurred the death of the late clerk of 
this court —an officer who had officiated here with uniform urbanity, upright- 
ness and fidelity, for a period exceeding thirty years. These dispensations of 
providence, following each other in such quick succession, are full of instruction 
to all connected with this court. They form a singularly impressive admonition 
of the uncertainty of human life, and teach us how plain, how urgent is the duty 
of regulating our conduct, both public and private, day by day, with constant 
reference to the great and last change that awaits us all. It seems, gentlemen, 
to be exceedingly fit, and peculiarly becoming to this occasion, to notice these 
solemn events; and especially so, in view of the long and valuable service of 
the departed individuals in this court, and the many acknowledged virtues and 
excellencies they possessed. For the memory of the venerable judge who sat 
here for a period approaching to near half a century, we must all, in common 
with the public in general, feel profound respect. He lived to the advanced age 
of eighty-five years, and he passed most of that long space of time among the 
people of this state. He emigrated and settled here in the infancy of the state; 
and at an early period in its history he became a public man —a prominent pub- 
lic man — serving in the state legislature, in conventions for revising and amend- 
ing the state constitution, and some time, I know not how long, as a judge of 
the supreme court of the state. Subsequently he was transferred to the national 
councils, being chosen by the legislature a senator in congress. From the sta- 
tion of a senator in congress, be was transferred to a seat on the bench of the 
district court of the United States for this district ; and in the capacity of judge 
of that court, he spent, as you well know, nearly half of his long and useful 
life. In all these various public stations, he maintained, throughout, an honor- 
able and independent consistency of character; that consistency which shows 
an elevated superiority to the temptations of power or gain, and which forms, 
as [ think, one of the highest principles of public conduct. The leading char- 
acteristic of this venerable man’s mind was sound practical sense; and that 
inclined him always to prefer and follow, as most safe, the sure and steady lights 
of experience, rather than the specious, but often delusive speculations of theo- 
rists. While he was the friend of real improvement, he was averse to all 
changes and innovations in our civil institutions, which appeared to him likely 
to disturb the settled order and arrangement of society, without effecting any 
substantial, social, or individual good. This, as | have said, was a prominent 
trait of his mind, and it was often very fully developed, both in his public course 
and his private conversations. It should not fail to be mentioned — because it 
is a matter emphatically of the first importance in the character of a public 
man — that he was exemplary in every relation of life. He had a full and just 
sense of moral obligation, and he seemed at all times to act under its controlling 
influence. He performed all his duties with assiduous diligence, with strict 
punctuality, and I may add, with uncompromising fidelity. With a strong 
natural understanding, improved by an early classical education, he united in 
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himself the high virtues of absolute integrity and unwavering firmness of pur- 
pose. That integrity and firmness of purpose, combined with his intelligence 
and habitual equanimity of temperament, constituted one of his chief excellen- 
cies as a judge, and secured to him, as !t could not fail to do. entire confidence 
and respect. His judicial deportment, as you all know, was unexceptionable. 
He seemed to think and feel, as did one of the ablest and most eminent chan- 
cellors of England, that no man who acted as a judge, could expect to be treated 
with respect himself, unless he showed respect to others. Knowing and under- 
standing well what was due from himself as a judge, as well as what was due 
to himself as a judge, he at all times observed such just propriety of demeanor, 
that neither the bar nor the other officers of the court, neither jurors, Witnesses, 
or suitors, ever had reason to complain of a want of courtesy, or proper respect 
on his part. None doubted the rectitude of his intentions. None had fear of 
being made the victims of injustice, or of being deprived of any of their just 
rights through his means. In short, he was an independent, upright, safe and 
useful judge ; and I have only to add, that if 1 shall be able to follow his exam- 
ple, to succeed in being guided by the same intelligence and inte grity of motive, 
and in commanding the same general approbation, I shall not fail to accomplish 
all that I can reasonably desire, and more, I fear, than I have any reason to ex- 
pect.” 


In Bankruptcy. We learn by a private letter from Illinois, that a decision 


has been made in Missouri, to the effect, that all persons owing debts in a 
fiduciary capacity, are excluded from the benefit of the bankrupt law. A similar 
decision is said to have been made in Virginia. In the latter state, two 
questions were adjourned into the circuit court, namely. 1. Can the court de- 
cree the petitioner a bankrupt under the act, &c., when in his petition and 
schedule he does not include all his creditors and the debts due them. 2. Can 
the petitioner be so declared a bankrupt whilst he owes a debt as administrator 
of a decedent’s estate, which Is unpaid, although he may owe other debts not 
of a fiduciary character. The judges, after stating their arguments, and referring 
to the parts of the law bearing upon the interrogatories, decided: 1. That the 
statute designs a ful] disclosure of creditors and property, to be rateably dis- 
tributed amongst them —a suppression then, as to the one or the other, is not 
only a violation of the letter, but a fraud upon the main purpose of the law. 
2. That a petitioner cannot be decreed a bankrupt while he owes a debt as ex- 
ecutor or administrator, whilst he is a defaulter as a public officer or as a 
guardian or trustee, or whilst acting in any other fiduciary character. 


PENNSYLVANIA Law Journart. We have received the first number of the 
Pennsylvania Law Journal, published at Philadelphia, by * Walker, Law Pub- 
lisher,” and edited by E. W. David and H. E. Wallace. It makes a handsome 
pamphlet of sixteen pages, and is to be published weekly, at six dollars per 
annum. The first number presents a variety of interesting legal information, 
and exhibits a commend ible degree of industry on the part of the editors. We 
wish the work every success. We are surprised at the following remark of the 
editors on page 13. “Indeed, we are aware of but one publication which 
may be called a law magazine in the United States. We refer to the United 
States Law Reporter, which is published at Boston, and which, we believe, en- 
> Surely the editors were aware of the existence of 
the “ American Jurist and Law Magazine,” which is the oldest periodical of the 
kind in the country, and which would be a credit to the legal profession of any 
age or of any country. 
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IN MAINE. 





BANKRUPTS 





The following is a list of those who have petitioned to be declared bankrupts in the 
State of Maine between May 20, 1842, and July 16, 1842, continued from page 95. 
The number of names in the following list is 370. The whole number of petitioners 
in Maine to July 16, 1842, is 1675. 


Adama, Elias, Norway. lark, James T’., and as partner|Earle, George, and as partner in 
Arey, Amasa, Frankfort. | inthe firm of Hubbard & Clark, the firm of G. & H. Earle, 
Azer, Timothy, Bethel. } Canton, | Brunswick. 
Clark, Nathaniel R., Norridge-| Eastman, Caleb, Lovell. 

Babb, Robert, Bath. | wock. |Eastman, Daniel, jr., Lovell. 
Babson, John, Wiscasset. Clark, Oliver, Corinna. beg = Daniel, 3d, Hartland. 
Raker, Gilbert, Sidney. Clough, John H., Linneus. |Ellis, Nathan, jr. Bluehill, 
Baker, Rufus, and as partner in|Coburn, Cyrus, Brunswick. /Ellis, W illiam, W a. 

the firm of Baker & French,|Colby, Charles P., Harrington. jElwell, Bleazer C Carthage. 

Munroe. jCole, Abram, Brunswick. Emery, John H., Saco. 
Barter, Robert, Deer Is!e. iCole, John, Poland. Emery, John J., Fairfield. 
Bartlett, Benjamin D., Bangor Colman, George, and as partner Esty, Hiram, Houlton. 
Bartlett, Reuel, Calais. | in the firm of Colman & Chis-|Everett, Alpha B., Norway. 
sutchelder, Joseph, Waterville. | holm, Portland. Everett, Peter, Norway. 
Benson, Seh E., Bangor. Connor, Thomas, and as partner|Everleth, Andrew, Bangor. 
Black, Aaron, Limington. | in the firms of S. Berrill &| Ewell, Joseph, Prospect. 
Blake, Amaziah D., Brooksville. Co., and Connor & Tobey, Fai 
Blake, Henry, Brooksville. field. Fairbrother, Henry R., Pittsfield. 


Bowen, John, and as partner in|\Cook, Benjamin, and as partner |Farnham, Nig sen, jr., Bath. 
the firm of Elias M. Piympton| inthe firm of Nutting & Cook,| Farnsworth, Jonas, Pembroke. 


& Co., Portland. | Gardiner. Farnsworth, ‘ Sacioes H., Jones 
Bodwell, Araspes, Lebanon. |}Coombs, Brown, Bowdoin. | borough. 
Brackett, Asa, Acton. Cotton, Living, Hiram. Felt, Artemas, Greenwood. 
Bradbury, Lucius, Eastport. \Conillard, Cornelius, Frankfort. |Field, William, Brewer. 
Bradbury, William, Byron. Cram, Vudley, Montville. |Fish, Samuel L., and as partner 
Brown, Barzilla, Bangor. r ram, Samuel 8., Hampden. in the firm of Fish & Marshall, 
Brown, Benjamin F., and as part. Crockett, Menzor, Stetson. Bangor. 

ner in the firm of Brown &/|Crosby, John, Albion |Fisher, Samuel J., Waterville. 

Clark, &c., Orono. \Cross, Martin, Knox. Fisk, Andrew A., Bluebill. 
Brown, Charles, Milford. iCrowell, John, Orono, |Fletcher, Nathan, Northtield. 
Brown, Edward, Windham. \Crowell, Jefferson, and as partner! Fletcher, Thomas H., Belfast. 
Brown, Horace, Williamsburg. | in the firm of Crowell & Flint.|Flint, Alden, and as partner in 
Brown, Obadiah, Camden. je unningham, Elbridge, Washing the firm of Crowell & Flint, 
Brown, Shubael, Bucksport. | ton. Anson. 
Brown, William, Vassalborough. |Cunningham, Enoch, Edgecomb. |Follet, Levi H., Moscow. 
Brown, James, ‘Township No. 5,/\Curtis, Joseph, Newcastle. Folsom, Henry H., Weld. 

in the Sth Range. Curtis, Joseph, jr., Bowdoinham.,| Foote, Samuel, Bath. 
Bryant, Daniel R., Greenwood. |Curtis, Josiah, Swanville. Fox, Jonathan K., Athens. 
Bryant, Orlando, Fayette. Foye, Henry, Portland. 


Junker, David, and as partner in Dakin, Samuel S., and as partner) Freeman, Peletiah, Frankfort. 
the firms of Scott, Thurston &| 1m the firm of Cushman & Da-| Freeman, Samuel, jr., Windham. 


Co.; Thurston & Bunker; and) kin, Orono. Frink, Samuel C., Windham. 
Bunker & Scott, Chester. ) Dame, ‘Theophilus, Gorham. |Frost, William, and as partner in 
Burpee, Heman, Thomaston. |Danforth, Dudley D., Argyle. | the firm of William Frost, John 
Butler, James, and as partaer in} Davis, Almond G., — | poner gag and Enoch B. Cutts, 
the firm of Butler & Merrick, Davis, Amaziah H., Palmyra. Argyl 
Sanford. |Davis, Jacob, and as partner in) Furlo me, Thos. W., Greenwood. 
the firm of Jacob Davis & Co., 
Carter, Otis, Naples, | Palmyra. Garland, James, Dixmont. 
Caswell, Elbridge G., Windsor. |Davis, James M., Hermon. |Gelerson, Josiah, Bancroft Plan 
Chadbourne, Nathaniel! B., Madi-| Davis, William, Appleton. | tation. 
son. |Dearing, Frederie 8., Westbrook.,Gilman, George, South Perwick. 
Chase, Thomas 8., Concord. |Demeritt, Greenleaf, and as part-/Glazier, Ezra, Gardiner. 
Chase, Samuel B., North Yar-| ner in the firm of Orff & De-|Goldsmith, Adam, and as partner 
mouth. meritt, Bangor. in the firm of James Parrenton 
Cheever, William A., Orrington. | Deme sritt, Joseph, Bangor. & Co., Munroe. 


Chisholm, Alexander F., and as| Demuth, Ezekiel D., Thomaston.|Goodwin, Josiah W., Stetson. 
partner in the firm of Colman) Densmore, Francis R. -» Mt. Ver-\Goodwin, Thomas, jr., Hiram. 


& Chisholm, Hollis. non. —_ Moses, Hope. 

Churchill, Amos F., Forks Plan-|Dexter, Nathaniel, Orono, Geuld, Hiram F., Township Let 
tation. | Doane, Daniel, Hampden. ter B 

Churchill, Hiram, Waterford. Door, Israel, Deer Isle. }Gowen, John, Shapleigh. 

Clark, Benjamin, jr., Harrison. | Doore, David D., Atkinson. \Gray, William, Harrison. 

Clark, Dow, Moscow. Dow, David, and as partner in|Green, George, Knox. 

Clark, Isaac R., and as partner in| the firm of Burnham & Dow, Greenlaw, John A., Charlotte. 
the firms of Brown & Clark,) Waite Township. |Gregory, Luther, jr., Montyille. 


and Brown, Clark & Parsons, Pow, Franklin, Vassalborough. ee Alfred, Washington. 
Bangor. | Dudley, John, Waite Township. |Gullifer, Henry, and as partner in 





















the 
man, Waterville. 


Bankrupts in Maine. 


firm of Gullifer & Wood-'Lamb, Jobn, Argyle. 
Lancey, ‘Thomas, 


Gullifer, Thomas, and as partner Lane, Seth C., Oxtord. 
in the firms of Spencer, Gullifer Langma 
& Co., and Haycock & Gullifer, 


Crono. 






Leavitt, Jeremiah G , 


Gurney, David, and as partner in 
the firm of Buswell & Gurney, 


Bangor. 








Thorp ; J. & J. G. 


Hamilton. Jacob, N. Yarmouth. 


Harris, John, jr., Greene. 





Harris, Samuel, North Yarmouth. Lement, ‘T} 
Harthorn, John, and as partner in Lesar, Joseph 'T’., Frank 
the firms of John Harthorn 
Co. ; Lamson & Harthorn ; and Libbey, 
Harthorn and Roberts, Matta- Lincoln, Paul, Appleton, 


niscontis. 










Lindsey, Henry M., Shapleig 


Hatch, Stephen, and as partner in Littlefield, Jacob, Sanford. 
the firm of Stephen Hatch 


Son, ‘l homaston. 






Lonufellow Ceorge H.,. 


Hat wn, Albert, Woolwich, / and Lothrop 


Hathorn, Going Pittsfield, 





partners in the firms of Going) Lyon, Elias, 
« Albert Hathorn ; and Norris 


Lancy & Co. 
Haycoe k, Jones C., Calais 
Hayden, Hiram, Hartland. 
H iden, James, Winslow. 
Haves, Dudley, Saco. 










Manley, Benjamin P., 


Manley, Waterville. 


Hemenway, Samuel C., Bangor. 
Hersey, Cornelius, Brighton. 


Hitt, Ansen, Topsfield. 
i , Amos 8., Skohegan. 








Marshall, Jeremiah, 
\ 


Hill, Hazen, and as partner in the 


sof Thurston & 








Hill & Batchelder, Stetson. 
Hinkson, John F., Township Let 


tu 1. No. 2. 


Holcomb, Enoch, Alna 














(- 


Hoole, Joseph, and as partner of 
the firm of J. & E. Huole, Port 


land. 
Hooper, John, Franklin. 
Houghton, Nathan, jr., Ma 
Hudson, David, Fairfield. 
Huntley, James Me R., £ 

chias 
Hussey, Nancy T., Gardii 
N athanie l, 





Hussey, 


Hussey, Thomas B., and 








ner in the firms of Cook, 


sey & Cook ; Hussey & 
rhomas B. Hussey & C 






Hussey & Chandler; Freedon 
Hutchins, William, Chester 


Hyde, Iacius, and as 






with Hiram G. Waterman, 


Town. 







Jewett, Moses, and as partn 


the firm of Jewett & 
Skohegan. 
Johnson, David, Montville 
Johnson, Portius, Frankfort. 
Jones, Nelson, Readfield. 
Jose, Mark E., Buxton. 
Josselyn, Isaac, Frankfort. 
















m of Paine & Meserve 


Judkins, Samuel, and as partner 
in the firms of Judkins, Wood 


man & Co., aud Judkins 
bey, Fairfield. 

















Moulton, ‘Theodore, Freedom. 


Kilgore, John, and as partner i: 
the firm of John & Ira Kilgore, 


Norridgewac K. 







Kincaid, James, Sangerville. 


Knight, Aaron, Limerick, 
Knight, Edward, Portland. 
Knight, Kobert, Portland. 


Amaziah, Calais. 








Jeremiah, Dexter 
| Nevins, Randall, Winthrop. 


Kyle, John O., and as partner in! Nichols, Robert T., 
the firms of Jones & Kyle, and| Noble, Robert, and 


Kyle & ¢ hesley, Chester. 
Lamb, Vavid, Sebasticook. 
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Sands, Isaac, Saco. Swett, John D., Thomaston. | Weatherbee & Co., Springtir 

Savage, Daniel, Eastport. ! |Webb, Samuel, Pittsfield. 

Sawyer, Charles W., Saco. Tapley, Tristram, Biddeford. | Weed, John, jr. Sebago. 

Sawyer, Josiah T., and as partner Taylor, Joshua, Norridgewock. Weeks, Abner B.,) and as Pp 
in the firm of Albert Noyes & Tebbets, Janes, Sanford. iA ecks, Benj. O., | ners in ¢ 
Co., Bangor. Thomas, Stephen, Waterville. firm of A. B. & B. O. Weeks 

Sawyer, Samuel, Boothbay. Thompson, Nathan, Embden. | Bath. 

Scott, Joel, Alexander. Towles, Frances (., Warren. Welts, Sylvester, Mercer. 


Seavy, Clement, jr., Bethel. rripp, tsaiah, Hiram. Wentworth, Nicholas ©., Belfast 

Seiders, Philip, Waldoborough. ‘Tripp, Samuel, and as partner in) West, Nicholas, Frankfort. 

Sewall, George, and as partner in| the firms of Tripp & Shaw, and Wheeler, Edward, jr., and as 
the firm of 8S. & G. Sewall, Clark & Tripp, Sanford. partner in the firm of Whe: 
Milford, Pwitchell, Eli, 3d, Bethel. & Mason, Portland. 

Shaw, Levi, Minot. l'yler, Abel D., Hope. Wheeler, Jonas, jr., Uartlhand 

Shaw, Reuel, Portland. \Wheeler, Stmon. Greene, 

Shaw, Timothy, jr., and as part-Uran, Elbridge G., Sullivan. Whipple, Shelomith 8., Eastport 


ner in the firm of Tripp & Shaw, Whittemore, Edmund, Belfast 


Sanford. Vaughan, Daniel D., and as part. \Villard, Leander G., Waterford 
Sherwood, Charles D., East pert. ner in the firm of B. B. & D. Wilson, Tobias, and as partner 
Shurtlet!, Simeon, Township No.) Vaughan, Levant. the firm of Wilson & Putne 


5 in the Ist Range Viles, Leonard, New Vineyard. Portland. 





Simmons, Stephen, Houlton. 
Slack, Jonas K., Vassalborough. 
Eimall, Daniel W., Westbrook. 
Small, Joseph C., Hiram. 


}Vinal, Waldo P., and as partner Wing, John C , and as partner 


in the firm of Vinal & Emery, 


Monroe. 


the firm of Wing & Douglass 
Kingfield. 
Witham, Elijah, Sanford. 


Smith, James, Prospect. Wadsworth, Charles, Hiram. Witham, Samuel, jr., Fairfield 

Snow, Thomas A., Thomaston. |Walker, Abial, Temple. Wood, George, and as partner 

Spencer, Elijah, and as partner in| \Valker, Abiel, and as partnerin the firm of Wood & Don 
the firm of Sweat & Spencer, the firm of Walker & Stearns, Georgetown. 

Plan ation No. 2, Bingham Pur Greenwood. Woodman, Benjamin, Frankfort 
chase. Walton, Ambrose, Deer Isle. Woodman, William, Fairfield. 
Stanhope, Warren, Bradtord. Warren, Caleb, jr., Denmark. Woodman, William, and as part 
Staple, George, jr., Madrid, Warren, Martial A., Kirkland. ner in the firm of Woodman « 


Stevens, ls .ac, Sweden. Warren, Joshua D., and as part Stebbins, Bangor. 
Stevens, Isaac J, Nickertow, or) ner in the firm of Warren & Worthly, Robert B., Avon. 
Leuer A. Hasty, Pittston. Wyman, Daniel, Hermon. 
Stockwell, Origen, and as partner! Watts, William, Ellsworth. Wyman, Moses, jr., Hartland 
in the firm of Stockwell & Weatherbee, Washington, and as 
Blagden, Canaan. partner in the firm of W./ Young, James, Hodgdon. 


BANKRUPTS IN MASSACHUSETTS. 


The following list, continued from page 144, completes our list of bankrupts 


Massachusetts up to July 20. The whole number of petitions in Massachusetts up 





that date was 1553. 


Abbott, Reniamin, } 
Abbott, Joseph T., \ 
Avery, Samuel, Hawley. 
Atwood, Moses, Georgetown. 
Adams, Edwin, Boston. 


Andover. 


Benchley, James H., Millbury. 
trown, Ralph D., Adams 
Brown, William, Townsend. 
Belyea, Jacob, Brookfield. 
Burnham, Mcses, Gloucester. 
Browning, John C., Leyden 


Broughton, Nicholson, Marbleh’d. 


Benish, Morris, Chelsea. 
Branning, Orrin, Tyringham. 
Berry, Judah, Harwich. 
Baker, James, Dennis. 
Bodwell, Nathaniel, Boston 
Blackmer, Jason, Brookfield. 
Boynton, Samuel, Boston. 
Bailey, Oran, Boston. 

Battle, Phinehas P., Reading. 
Barnard, Franklin, Worcester. 
Balch, Moses P., Lynn. 
Bailey, Charles, Natick. 
Ratchelder, Jon H., Baston. 
Baker, Reuben, Lowell. 


Bishop, William, jr., Boston. 


Colburn, Elbridge G., Dracut. 
Crehore, Edward, Dorchester. 
Clark, George D., Salem. 
Clark, Moses P., Georgetown. 
Chamberlin, Jonas H., Boston. 
utter, Joseph, Townsend 
Carey, John F., Shrewsbury. 


Elliot, Lewis, Beverly. 
Fales, Joseph J., Boston. 
Flanders, Jacob, Amesbury 
Fay, Justus K., Harvard, 


Green, James, jr., Chelsea. 


Harwood, Isaac V., Watertown 


Cutler, George W., / copartners, Hodge, Chester B., Andover. 


“tockbridge, W.R., 4 Boston. 
Churchill, Lionel, Plymouth. 
Crosman, William, Webster, 
Carleton, Samuel, Boston. 
Copp, Thomas G., Boston. 


Darling, Allen B , Adams. 
Decker, leaac W., Adams. 
Draper, Martin T., Leicester 
‘Daniel, Christopher C., Milford. 
Dodge, John, New Bedford. 
Dickinson, Dexter, Boston. 
Davis, Noah, Boston. 

Dodge, Temple, Malden. 


| Ellis, Charles D., Boston. 
|Emerson, Hiram, Methuen. 


tlunt, Gridley, Abington. 

Hart, Nelson, Egremont. 

Hill, starlow, Boston. 

Haley, James R., Danvers. 

Hutebinson, Champion J. Wor 
cester. 


| 
Ingersoll, David, jr., Glonce-ter 


Jones, John, Glocester. 
Johnson, Wilitam, Dalton. 


Kimball, Joseph L., Boston. 
Kimball, Venner, Southbridge. 


Kent, Kiler, New Bedford. 


Legg, William W., Milford. 











Joseph, ¢ helmsford. 


] ’ . 
Iyman, Charles P., Boston. 
Livermore, Winthrop Roy ilston 
Maxwell, John L., Quincy. 
Marshall, Moses, Andover. 
Merrick, Lothrop, Palmer. 
Verriam, Joshua, Ashburnham. 
vl hell, James H., Poston. 
foore, Martin, Springfield, 
Moore. Charles L., Woburn. 
Morse, Willard, Sharon. 
Ml ell, Willard M., Adams. 
VMoiorse limothy, Lowell. 
Murry. Jon, Boston. 
Nutting, Eleazer, Pepperell. 
n, Jonathan, Otts. 

«Malev. Austin, Boston. 
( i benezer F., hfield. 
O’Killey, Browning kd, Dart 

mouth. 


BANKRUPTS 


The following list, continued from page 142, contains the names of pet 


Bankrupts in New York. 


Perry, Aaron M., Methnen. 
Proctor, William, jr., Gloucester. 
.| Phipps, Elvira M., Cambridge 


Prescott, Josiah B., Le 
Perry, William, Boston. 
Putnam, Israel, Andover. 


Rackliff, Daniel, Charlestown. 
Rich, Zaccheus, Cohasset. 
Rogers, Henry, Charlestown. 
Read, Frederic A., New Bedford 
Richmond, Charles, Taunton 
Silsby, George E., Bradford 
Sowden, Richard, Boston 
Shipley, William | Pepperell 
Stoughton, Charles, Bos 
Sears, Joseph, Rochester. 
Sirovich, Nicol iu 
Stoddard, Henry, llanover 
“weetser, Saniuel, Woburn 
Stephens, Alpha, Lowell 
jStebbins, Austin, Granby. 


IN NEW Y 
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utler, George WW copartners, 
Stockbridge, WK boston. 
Sawtell, Zachariah, Medford 
~hearmal W. B. Wall town 
Simith, James W., Al Xv 
Smith, Orlando, B 
Stevens, James, A \ 
Stocking, John , Georgetown 
larbell, John P., Pepperell 
row. Thomas ©... Methuen 
eadwell, homas, lanchester. 
Taylor, Thomas, Adams. 
Phompson, Thomas E.,Hardwick. 
lrafton, Elias D., Swanzey. 
Waterman, Anthony, Poston, 

\ rd, St nan, Lancaster 
Worth, Cyrus B., Edgartown 
Williams, Bradtord, Lowell 
Williams, Elbndge G.. Ba 


Wildes, W illiam, Boston 


ORK. 


itioners in 


bankruptcy, in the southern district of New York, from June 20, to July 19 


Annlet 
el 


n, sohn A. 
\ronson, Harris, clerk 


New York. Emm 
New \ 


is, 
Anth 


and builder ar 


rk. Varson, 


Sylves 


New York. 


( Wistert 


ny,sh pwright 


id as one of the Co, 


bins & An irews 9 


Reebee, Isaac W., merchant New York. firm of Stel 
Biglow, Lucius, late firm of } —— , Easton, George &., clerk, of 

Gault, Biglow & Co. ( New York. the late firm of Foster & $ New York. 
Bucknor, William C. New York. Kaston 5 
Brisbane, Albert, clerk New York. 

Bartlett, Richard, merchant New York. Fu Ricl in boat 
Ball, John ¢ manutacturer New York. ~~ . var +» Steamboat ( Now York. 
Betts, James E., broker New York. ccs. trig : ) 

omaia Panin ercl 4 ) o 
Breese, John W., merchant New York. Figueira, Panlo J., merchant Richmond Co. 
— eae ler ste 
Broner, Isaac H., pedler, late } New York. 

Kraft & Broner — \ Goldsmith, Geo. N. blacksmith Sullivan Co. 
Badeau, Nicholas W., druggist New York. Gurney, Abraham G., teacher Dutchess Co 
Barry, Samuel F., clerk New York Gedney, James R., druggist New York 
Barrow, Lawrence, clerk, and Gardiner. William C clerk and 

as one of the tirm of John > New York. went New York. 
Barrow & Son ) : Guild, James, artist Williamsburg. 
ll, Augustus F , clerk New York. Gurley. Royal, salesman. New York. 
, Graham, John 8., late firm of 
Curtis, J seph R. King’s Co. lames Graham & Son , New York. 
Coleman, Joseph R. Columbia Co. Hunt, Gilbert W., hatter, late ) , 
Centre, Daniel G., laborer Greene Co firm of B. J. & G. W. Hunt 4 New York. 
( mpbell, William W., Coun- } Now York Hasbrook, Peter D. (compulsory) Ulster Co. 
sellor at Law ) ; lowe, Epenetus, clerk, New York. 
Cuthbert, Enos, mariner New York. Hewet, Henry W., engraver New York 
Cox, James G., carpenter, New York. Hait, Amos, ir.. farmer Ulster Co. 
Collier, Ezra, clerk New York. Hall, Alvah, clerk New York. 
Cutting, Fulton, merchant New York. Haven, John P., bookseller New York. 
Clark, Edward New York, Harrison, John, shipwright, New York. 
Crouk, Samuel W., clerk New York. Hall, William, clerk, New York. 


Dean, Stephen B., of the late } New York Janes, Walter R., broker New York. 
firm of Dean & McKinney \ . Johnston, John C.. laborer Greene ¢ 
Draper, George, merchant, late) vow york Jewett, Samuel A., merchant, ) — 
firm of George Draper & Co. 4 : compulsory , New York. 
Durand Seneca, merchant, of . 

the late firm of 5S. Durand & > New York. 

Co, 5 Kavanah, Patrick, merchant * an 
Dow, George W. es compulsory .-* : 
Dow. ( wee W. merchants { Brooklyn. Kraft. ener. pedier, and as ) 

Dyson, Dunbar S., merchant, / ~,.. Yor! one of the firm of Kraft & > New York. 
late firm of R. & D. 8. Dyson a Bronet ) 


. ayrs, John, grocey 
LAyrs. 


lyr 
ivi 


: Brox 
James, grocer | 


K 


King, Sanmel 


compulsory Greene ¢ 











ee oe 
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Livermore, Lorenzo, late firm ; 
of W. & L. Livermore, and >) New York. 
Livermore & Co. 


Mead, Gideon, late merchant, } New York. 
‘ 


New York. 
New York, 


compulsory ) 


MeCorquodale, Hugh 
Moore, George, merchant 


Miller, John E., gentleman, late) vo york. 


firm of C. H.& J. BE. Miller 4 


Moore, William M. P., mariner New York. 


Martin, Joseph l » late spar-/ 


Ricl nd 

maker ‘ a 
Newhall, James R., editor New York. 
Nottham, William L., New York. 


Nison, Andrew, merchant New York. 

Noble, George H.. of the late 
firms of George H. Noble & 
Co., and Noble & Pelton ,) 

Near, Andre w, tanner, { the } Ulster Co. 
late firm of Near & Shook 4 

North, Zachariah M., of the late 
firms of Z. M. & J. North, 
and O'Neill & North 


New York. 


Ulster Co, 


> - . ' S he an - 
Parker, Samuel! §8., merchant, } New York. 
compulsory) ) 


Quackenbush, Nicholas, clerk, } 
of the late firms of Quack. | 
enbush and Carroll, and } King’s Co. 
John N. Quackenbush & | 
Son J 


Ransom. Barzillai, clerk, of the 
late firms of Ransom & | 
Spelman, and Denys, Ca- { 
sey & Uo. } 

Reynolds, Hinsdale, merchant 

Rushton, Benjamin G., clerk, 
of the late firm of Law 
rence & Rushton 


Brooklyn. 
Ulster Co, 


; : 
New York. 
) 


Soule, George W., broker New York. 
Stephenson, John, carriage 


maker 


NEW 


The American Jurist for July, 1842, contains six articles, and the usual digests of 
English and American cases, together with critical notices of new books, and a 
The first article is an interesting sketch of the life 
of Lord Chancellor Loughborough, abridged from the Law Magazine. Article second, 
is a translation by Bernard Rolker, Esq., of Boston, of a valuable article on the Re- 
formation of Juvenile Offenders, by Professor Mittermaier, of Heidelberg. 
third, on the Acceptance of Guaranty, and article fourth, on Wheaton’s Riglit of 
Search, are by Mr. Dixon, one of the editors. 


quarterly list of new publications. 


New York. 


Smith, Daniel Snow, merchant New York. 


Emory Washburn, Esq., of Worcester. 


Boston. 


*,* On account of the space occupied by the Rules in Equity, we are obliged to omit several 
cisions which were intended for the present number. 


‘oO. 


Straut, Jacob, carriage maker, ) 


of the late firm of J. & J. ¢ New York. 


E. straut 
Smith, Jonathan, of the late 
firm of “mith & Trucks 
Smith, John, watehmaker 
Southwick, Adna IL, 
Strong, George D., of the late ' 
firm of Strong & Ballagh 
Shook, Henry G., 
Shook, Hiram, 
Smith, David Walter, clerk, of 
the late firm of Porter & 
Smith 
Smith, James C., of the late } 
firm of Hunt & Smith 


tanners Ulster Co. 


Brooklyn. 


PO SO 


Taylor, Lyman, lumber mer. 


Underhill, Jonas E., builder, King’s Co. 

Vail, Benjamin G., 

Van Dyke, Richard, jr., auc-) 
tioneer, of the late firms of 
Bleeker & Van Dyke; Van | 
Antwerp & Van Dyke; and 
Bleeker & Van Dy ke. 

Vernon, George H., 

Wilkins, Agricola, late mer., ) 
of the late firms of Wil | 
kins, Monell & Fleming, ! 
ot Mobile, Ala, and A, | 
Wilkins & Co, J 

Walter, Charles, merchant 

Weed, Daniel C., farmer, of 
the late firm of Corwin & 


; 
Veed s) 


New York 


Witherell, Nathaniel, jr., of the 
late firms of Withereli, 
Ames & Co.; 


‘ 
Ames & Co.; and Backus | 
i 


& Witherell J 
Wilbur, Marcus, merchant New York 
Waller, Bushrod, clerk New York 


Willard, Henry F., merchant New York. 
Willet, James C., late grocer New York. 


Winons, John C., merchant, 
compulsory 
Willet, Amos C., late grocer 


PUBLICATIONS. 


: New York. 


New York. 
Dutchess C 


New Yor k. 


; New y ork. 


New York. 


Orange Co. 
New York. 
New York. 


New York. 


Orange Co. 


Backus, } New York. 


New York. 


Article fifth, on Captain Kidd, 
The last, but /eading article in the number, 's 
a learned and able review of Greenleaf on Evidence, by Charles Sumner, Esq., of 







































Article 





